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IRAQ  CLAIMS  ACT  OF  1993 


WEDNESDAY,  OCTOBER  13,  1993 

House  of  Representatives, 
Committee  on  Foreign  Affairs, 

Washington,  DC. 

The  committee  met,  pursuant  to  call,  at  9:10  a.m.,  in  room  2172, 
Raybum  House  Office  Building,  Hon.  Lee  H.  Hamilton  (chairman) 
presiding. 

OPENING  STATEMENT  OF  HON.  LEE  H.  HAMILTON 

Chairman  Hamilton.  Come  to  order.  V7e  welcome  as  our  wit- 
nesses today,  Mike  Matheson,  the  Principal  Deputy  Legal  Adviser 
of  the  Department  of  State;  Mr.  Richard  Newcomb,  Director  of  For- 
eign Assets  Control,  Department  of  the  Treasury.  We  have  called 
these  witnesses  to  explain  the  administration's  request  for  legisla- 
tion to  adjudicate  the  claims  of  U.S.  nationals  against  Iraq. 

Now,  I  have  introduced  this  legislation  in  a  slightly  redrafted 
form  as  H.R.  3221,  the  Iraq  Claims  Act  of  1993.  It  is  scheduled  for 
markup  by  this  committee  tomorrow  at  10  a.m.  All  of  us  have  a  few 
questions  about  the  legislation,  but  we  would  like  to  hear  your 
brief  statements  from  both  witnesses  before  we  begin.  It  doesn't 
make  any  difference  to  the  Chair  who  begins  first. 

Mr.  Matheson,  please  go  ahead.  Thank  you  for  joining  us. 

STATEMENT  OF  MICHAEL  J.  MATHESON,  PRINCIPAL  DEPUTY 
LEGAL  ADVISER,  U.S.  DEPARTMENT  OF  STATE 

Mr.  Matheson.  Thank  you,  very  much,  Mr.  Chairman  and  mem- 
bers of  the  committee.  We  very  much  appreciate  the  opportunity  to 
appear  before  the  committee  today  in  support  of  the  proposed  Iraq 
Claims  Act  of  1993. 

The  administration  strongly  supports  this  legislation.  We  believe 
that  it  would  provide  a  fair  and  orderly  system  for  resolving  the 
claims  of  U.S.  nationals  and  the  U.S.  Grovernment  against  Iraq.  It 
would  help  to  implement  the  system  set  up  by  the  United  Nations 
that  will  compensate  the  victims  of  Iraq's  invasion  and  occupation 
of  Kuwait  from  the  proceeds  of  future  Iraqi  oil  sales.  In  addition, 
it  would  authorize  us  to  provide  compensation  for  claims  that  are 
not  within  the  jurisdiction  of  the  U.N.  Compensation  Commission 
from  Iraqi  assets  frozen  in  the  United  States. 

For  example,  the  claims  of  members  of  military  forces  who  served 
in  the  Persian  Gulf  are  not  covered  by  the  U.N.  program.  In  addi- 
tion, the  U.N.  program  does  not  cover  prewar  claims  against  Iraq. 
In  the  case  of  the  United  States,  this  would  include  unsatisfied  pre- 
war claims  of  many  U.S.  individuals  and  businesses,  such  as  de- 

(1) 


fault  of  loans  to  Iraq  and  the  claims  of  U.S.  Navy  personnel  who 
were  injured  in  the  Iraqi  attack  on  the  U.S.S.  Stark.  It  would  also 
include  substantial  prewar  claims  by  the  U.S.  Government  against 
Iraq.  These  are  mostly  unpaid  CCC  loan  guarantees. 

The  proposed  legislation  would  provide  a  procedure  for  adjudicat- 
ing these  claims  of  U.S.  nationals  in  an  orderly  manner  in  a  single 
forum,  affording  all  claimants  an  equitable  opportunity  for  recov- 
ery. The  claims  of  U.S.  nationals  would  be  adjudicated  by  the  U.S. 
Foreign  Claims  Settlement  Commission,  which  is  an  entity  of  the 
Department  of  Justice.  The  bill  would  authorize  the  vesting  and 
liquidation  of  frozen  Iraqi  assets  in  the  United  States  and  establish 
an  Iraq  Claims  Fund  in  the  Treasury  to  pay  claims  of  U.S.  nation- 
als that  are  outside  the  jurisdiction  of  the  U.N.  Compensation  Com- 
mission. The  bill  would  also  authorize  the  President  to  allocate  a 
portion  of  these  funds  for  the  payment  of  the  Government's  claims. 

In  addition,  the  bill  would  authorize  the  Foreign  Claims  Settle- 
ment Commission  to  allocate  among  U.S.  claimants  any  lump-sum 
awards  that  may  be  received  from  the  U.N.  Compensation  Commis- 
sion for  Gulf  War  claims.  To  the  extent  the  U.N.  Commission  de- 
cides claims  on  an  individual  basis,  the  awards  would  be  distrib- 
uted to  U.S.  recipients  without  the  need  for  further  action  by  the 
Foreign  Claims  Settlement  Commission. 

Mr.  Chairman,  this  legislation  will  not  guarantee  full  compensa- 
tion to  U.S.  claimants.  Prewar  claims  are  expected  greatly  to  ex- 
ceed the  value  of  frozen  Iraqi  assets  in  the  United  States,  and 
worldwide  invasion  claims  before  the  U.N.  Commission  are  ex- 
pected to  exceed  $100  billion — that's  billion  with  a  "b" — which  is 
likely  to  be  more  than  the  funds  available  from  the  U.N.  portion 
of  future  Iraqi  oil  sales.  Nevertheless,  we  believe  that  this  bill 
would  provide  a  mechanism  for  U.S.  claimants  to  adjudicate  their 
claims  and  to  obtain  substantial  compensation. 

If  this  bill  were  not  passed,  claimants  might  feel  compelled  to 
seek  to  recover  their  losses  in  a  piecemeal  fashion  in  U.S.  courts 
by  obtaining  judgements  which  they  would  then  seek  to  collect 
from  the  limited  amount  of  frozen  Iraqi  assets  in  the  United  States. 
Even  if  such  actions  were  permitted,  it  would  be  a  costly  and  cha- 
otic process. 

The  situation  is  similar  to  that  of  a  bankruptcy  in  which  there 
are  inadequate  assets  to  satisfy  all  of  the  legitimate  claims.  In 
similar  domestic  situations.  Congress  has  provided  a  single  mecha- 
nism to  adjudicate  all  claims  against  the  bankrupt  entity  in  an  or- 
derly fashion  and  to  make  an  equitable  distribution  of  the  assets. 
The  U.N.  has  adopted  a  similar  approach  with  respect  to  war-relat- 
ed claims  against  Iraq,  and  this  legislation  before  you  today  would 
provide  a  similar  forum  where  all  U.S.  nationals'  claims  not  cov- 
ered by  the  U.N.  Commission  can  be  adjudicated  under  uniform  cri- 
teria and  compensated  equitably. 

In  our  view,  it  is  important  to  act  on  this  legislation  soon,  since 
delay  would  serve  to  postpone  recovery  by  U.S.  claimants,  foster 
confusion  in  the  claimant  community,  and  encourage  a  race  to  the 
courthouse  with  potential  dissipation  of  the  pool  of  blocked  assets. 
It  would  be  more  efficient,  more  equitable  to  adjudicate  these 
claims  now  before  the  Foreign  Claims  Settlement  Commission 
while  witnesses  are  still  available,  while  the  evidence  is  still  fresh. 


Delay  would  only  hamper  the  adjudication  of  such  claims  in  the  fu- 
ture. 

Now,  we  understand  that  there  may  be  some  concern  that  the 
legislation  could  have  an  adverse  impact  on  pending  litigation. 
However,  this  litigation  only  exists  because  the  U.S.  Government 
has  not  yet  provided  a  forum  to  handle  the  claims  of  U.S.  nationals 
that  are  outside  the  scope  of  the  U.N.  claims  program.  The  pro- 

Eosed  legislation  would  fairly  deal  with  those  who  have  already 
rought  their  claims  into  the  courts,  giving  them  an  equal  oppor- 
tunity to  resolve  their  claims  before  the  Foreign  Claims  Settlement 
Commission.  It  would  be  unwarranted,  however,  to  give  special 
preference  to  those  who  have  instituted  such  litigation,  which 
would  be  the  effect  of  some  proposals  that  have  surfaced  in  the 
Senate. 

The  proposed  legislation  would  instead  provide  a  fair  and  orderly 
claims  program  for  all  claimants.  The  only  priority  that  would  be 
created  by  the  bill  is  for  noncommercial  claims  of  members  of  U.S. 
Armed  Forces  who  served  in  Desert  Shield  and  Desert  Storm,  and 
of  other  individuals  arising  out  of  Iraq's  invasion  and  occupation  of 
Kuwait.  These  claims  would  be  accorded  priority  to  alleviate  indi- 
vidual hardships  as  quickly  as  possible. 

Mr.  Chairman,  we  very  much  appreciate  the  committee's  prompt 
consideration  of  our  proposal.  I  believe  Mr.  Newcomb  also  has  a 
brief  statement,  after  which  we  would  be  happy  to  respond  to  your 
questions.  Thank  you,  sir. 

Chairman  Hamilton.  Thank  you,  Mr.  Matheson.  Mr.  Newcomb. 

STATEMENT  OF  RICHARD  NEWCOMB,  DIRECTOR  OF  FOREIGN 
ASSETS  CONTROL,  DEPARTMENT  OF  THE  TREASURY 

Mr.  Newcomb.  Thank  you,  Mr.  Chairman,  members  of  the  com- 
mittee. I  am  also  pleased  to  appear  before  this  committee  today  to 
discuss  the  administration's  proposed  Iraq  Claims  Act  of  1993. 

The  administration's  proposed  Iraq  Claims  Act  of  1993  was  de- 
veloped to  provide  a  fair  and  orderly  system  for  satisfying  the 
claims  of  U.S.  nationals  and  the  United  States  against  Iraq.  The 
Iraq  Claims  Act  follows  the  standard  procedure  utilized  in  the 
United  States  in  the  past  to  address  compensation  of  U.S.  nationals 
in  similar  circumstances.  The  bill  incorporates  the  best  approach  to 
compensation  issues,  one  that  will  permit  available  compensation 
to  be  allocated  equitably  among  similarly  situated  claimants.  The 
bill  authorizes  adjudication  of  U.S.  nationals'  claims  in  a  single 
forum,  and  permits  the  President  to  compensate  claimants  by  vest- 
ing blocked  Iraqi  assets  in  the  United  States.  We  believe  this  ap- 
proach far  preferable  to  the  piecemeal  approach  represented  by  leg- 
islation unfairly  compensating  only  a  small  segment  such  as  the 
proposed  Secured  Payment  Act  and  a  similar  amendment  of  the 
State  Authorization  Bill  pending  in  the  Senate. 

The  Iraq  Claims  Act  complements  the  U.N.  compensation  pro- 
gram, which  was  set  up  to  handle  claims  resulting  from  Iraq's  inva- 
sion and  occupation  of  Kuwait.  Like  the  U.N.  program,  it  estab- 
lishes a  priority  for  noncommercial  individual  claims.  In  the  Iraq 
Claims  Act,  priority  is  established  for  the  noncommercial  claims  of 
Desert  Shield  and  Desert  Storm  veterans  and  other  individuals 


arising  out  of  Iraq's  invasion  and  occupation  of  Kuwait.  No  other 
priorities  are  created  by  the  Iraq  Claims  Act.  All  other  similarly 
situated  claimants  are  treated  equally. 

The  equal  treatment  of  similarly  situated  claimants  stands  in 
stark  contrast  to  the  preferential  treatment  that  would  be  granted 
a  small  group  under  other  legislative  proposals.  These  counter- 
proposals would  authorize  payment  of  U.S.  beneficiaries  from  funds 
on  deposit  in  U.S.  banks  in  accounts  of  foreign  banks  that  issued 
or  confirmed  letters  of  credit,  but  are  in  conflict  with  settled  prin- 
ciples of  law.  The  Secured  Payment  Act  would  affect  many  current 
sanctions  programs  under  the  International  Emergency  Economic 
Powers  Act — Libya  and  Yugoslavia,  for  example — as  well  as  future 
programs.  It  could  have  unpredictable  effects  and  undermine  the 
effectiveness  of  these  programs,  as  well  as  permanently  changing 
traditionally  accepted  trade  finance  principles  and  practice.  It  cre- 
ates an  unfair  precedent  for  one  group  of  unsecured  creditors,  that 
is,  businesses  holding  advised  letters  of  credit  at  the  expense  of 
other  unsecured  creditors  such  as  veterans  and  individuals,  insur- 
ance companies,  banks  and  businesses  without  letters  of  credit. 

The  Secured  Payment  Act  provides  beneficiaries  of  foreign-issued 
or  foreign-confirmed  letters  of  credit  rights  they  do  not  now  have 
under  letter  of  credit  law.  Letter  of  credit  law  creates  a  fundamen- 
tal difference  in  the  obligations  of  banks  that  confirm,  as  opposed 
to  advising,  letters  of  credit.  If  a  U.S.  bank  confirms  a  foreign  letter 
of  credit,  it  becomes  legally  obligated  to  pay  the  beneficiary  if  the 
credit  terms  are  met.  In  contrast,  where  a  beneficiaiy  has  a  U.S.- 
advised  foreign  letter  of  credit,  no  U.S.  bank  is  obligated  to  pay 
that  beneficiary  and  the  foreign  letter  of  credit  does  not  entitle  the 
beneficiary  to  anv  funds  held  in  the  United  States,  as  a  matter  of 
well-established  law.  Nevertheless,  the  Secured  Payment  Act  gives 
U.S.  beneficiaries  of  advised  letters  of  credit,  who  deserve  no  great- 
er priority  than  any  other  unsecured  creditor,  priority  rights 
against  blocked  funds  not  granted  by  letter  of  credit  law. 

The  Secured  Payment  Act  grants  a  right  to  payment  based  on 
performance  of  the  trade  contract,  not  compliance  with  the  letter 
of  credit  terms;  and  a  right  to  payment  from  any  funds  of  the  for- 
eign bank,  not  from  an  account  of  the  foreign  bank  specified  in  the 
letter  of  credit. 

As  noted,  the  Iraq  Claims  Act  does  follow  standard  procedures 
utilized  in  the  United  States  in  the  past.  While  some  have  ques- 
tioned why  we  should  proceed  differently  with  respect  to  Iraq  than 
with  respect  to  Iran,  it  is  important  to  recall  that  in  the  case  of 
Iran,  it  was  known  at  the  outset  that  Iran  had  far  greater  assets 
blocked  in  the  United  States  to  satisfy  claims.  In  contrast,  Iraq  is 
essentially  bankrupt,  with  hundreds  of  billions  of  dollars  in  global 
claims,  nearly  $100  billion  of  which  is  prewar  debt  to  banks 
throughout  the  world.  The  U.S.  Government  has  the  responsibility 
to  safeguard  the  interest  of  all  U.S.  nationals'  claims.  Otherwise, 
some  may  receive  full  compensation  while  other  equally  deserving 
claimants  receive  little  or  nothing. 

There  is  no  reason  that  one  class  of  unsecured  creditors,  those 
holding  certain  letters  of  credit,  should  rate  more  highly  than  indi- 
viduals with  death,  injury  or  expropriation  claims.  However,  the 
Secured  Payment  Act  and  similar  proposals  would  give  these  unse- 


cured  business  creditors  higher  priority  than  veterans  and  other  in- 
dividuals with  equally  valid  and  compelling  claims  for  death  or  in- 
jury. The  Secured  Payment  Act  would  compensate  the  letter  of 
credit  holders  100  percent  at  the  expense  of  veterans  and  individ- 
uals, whose  recoveries  would  be  reduced  or  even  eliminated  so  that 
a  small  group  could  receive  full  compensation. 

We  hope  the  members  of  the  committee  and  the  Congress  will 
join  us  in  supporting  the  inclusive  and  equitable  approach  taken  in 
the  Iraq  Claims  Act. 

Thank  you,  Mr.  Chairman,  members  of  the  committee.  It  was  a 
pleasure  to  appear  before  this  committee  this  morning. 

AMOUNT  OF  IRAQI  ASSETS  BLOCKED 

Chairman  Hamilton.  Thank  you  for  your  testimony.  We  will  just 
begin  with  a  few  questions. 

What  are  the  total  amount  of  Iraqi  assets  that  we've  blocked? 

Mr.  Newcomb.  Currently,  we  have  approximately  $1.2  to  $1.3 
billion  blocked  in  the  United  States. 

Chairman  HAMILTON.  And  what's  the  estimated  number  of  pri- 
vate and  public  claims? 

Mr.  Newcomb.  We  estimate  the  total  worth  of  the  claims  to  be 
in  the  neighborhood  of  $4  to  $5  billion.  That's  based  on  our  staff 
analysis  and  the  census  that  was  performed  in  the  winter  and 
spring  of  1991  before  the  completion  of  operation  Desert  Storm. 

NUMBER  OF  CLAIMS 

Chairman  Hamilton.  So  there  are  far  more  claims  than  there 
are  assets? 

Mr.  Newcomb.  That's  correct,  Mr.  Chairman. 

Chairman  Hamilton.  No  claimant  is  going  to  receive  full  reim- 
bursement for  their  losses  under  this  Act,  is  that  correct? 

Mr.  Matheson.  I  think  that's  a  very  clear  conclusion;  yes. 

Chairman  HAMILTON.  Now,  there  is  an  exception  and  that's  U.S. 
service  personnel  who  suffered  war-related  losses  under  $100,000; 
is  that  correct? 

Mr,  Matheson.  They  will  not  necessarily  receive  all  of  their 
claims,  but  they  will  be  given  priority  first  of  all 

Chairman  HAMILTON.  Under  this  legislation? 

Mr.  Matheson.  Yes,  in  deciding  the  claim  and  secondly,  that 
they  will,  as  you  just  said,  receive  initial  payment  of  up  to  $100,000 
for  their  claim. 

Chairman  Hamilton.  Now,  you  also  decide,  do  you,  to  award  all 
claimants  $10,000  first? 

Mr.  Matheson.  Yes.  This  is  similar  to  existing  procedures  with 
respect  to  other  claims  programs  that  the  Foreign  Claims  Settle- 
ment Commission  has  had. 

EXISTING  precedent  ON  PRIORITIZING  CLAIMS 

Chairman    Hamilton.    There    is    precedent    for    this    kind    of 
prioritization,  is  that  correct? 
Mr.  Matheson.  Indeed;  yes. 


Chairman  Hamilton.  Does  the  process  that  you  are  putting  into 
place  here  for  Iraqi  claims  differ  from  the  process  established,  say 
for  Iran,  under  that  claim  settlement? 

Mr.  Newcomb.  Well,  there  will  be  differences  in  some  details, 
but  the  basic  idea  is  the  same,  that  the  Foreign  Claims  Settlement 
Commission  takes  the  claims  and  adjudicates  them,  and  then  pay- 
ment is  made  on  the  basis  of  pro  rata  distribution. 

THE  JURISDICTION  OF  THE  U.N.  COMMISSION  ON  CLAIMS 

Chairman  Hamilton.  All  right.  I'm  not  clear  as  to  the  difference 
in  jurisdiction  between  the  U.N,  and  the  U.S.  Commission.  We  will 
freeze  the  assets,  the  United  States.  We  froze  the  assets,  right?  We 
control  the  assets,  is  that  correct? 

Mr.  Matheson.  Yes,  that's  correct. 

Chairman  HAMILTON.  Does  the  United  States  or  the  U.N.  set  up 
a  commission? 

Mr.  Matheson.  The  basic  difference  is  this 


Chairman  Hamilton.  Sort  this  out  for  me,  if  you  would. 

Mr.  Matheson.  Yes,  sir.  The  basic  difference  is  this:  the  U.N. 
Commission  was  created  to  deal  with  war  claims,  that  is  claims  re- 
sulting from  the  invasion  and  occupation  of  Kuwait,  and  so  the  ju- 
risdiction of  the  U.N.  Commission  is  limited  to  that  category  of 
claims.  However,  of  course,  there  are  a  great  many  more  American 
claimants  with  prewar  obligations  and  debts;  and,  therefore,  we 
have  control,  as  you  said,  over  the  assets  frozen  in  the  United 
States.  And  this  bill  proposes  to  use  them  to  compensate  those 
claimants  who  are  not  within  the  U.N.  program. 

kind  of  assets  U.N.  commission  has  to  distribute 

Chairman  Hamilton.  What  kind  of  assets  does  the  U.N.  have  to 
distribute? 

Mr.  Matheson.  The  Security  Council  has  decided  that  its  com- 
pensation program  will  be  financed  from  a  percentage  of  future 
Iraqi  oil  exports. 

Chairman  Hamilton.  So,  they  don't  have  any  assets  now  because 
Iraq  hasn't  agreed  to  that. 

Mr.  Matheson.  They  have  a  small  amount  of  assets  which  rep- 
resent oil  proceeds  from  shipments  that  had  been  frozen  at  the 
time  of  the  beginning  of  the  war.  This  is  a  relatively  small  amount. 
It's  enough  to  keep  the  compensation  commission  running,  but  it's 
not  enough  to  provide  compensation.  So  the  great  bulk  of  the  funds 
that  will  be  available  in  the  U.N.  process  will  come  from  future 
Iraqi  oil  exports. 

outstanding  judgements  against  frozen  assets 

Chairman  Hamilton.  Now,  you've  got  a  number  of  U.S.  claim- 
ants that  have  gone  to  the  courts.  Have  any  of  them  gotten  judge- 
ments at  this  point? 

Mr.  Matheson.  Yes. 

Chairman  Hamilton.  And  they  are  trying  to  get  in  line  ahead 
of  everybody  else,  is  that  correct? 

Mr.  Matheson.  Some  of  them,  yes. 

Chairman  Hamilton.  Can  they  do  that  through  a  court  decree? 


Mr,  Matheson.  Our  argument  is  that  they  cannot.  Maybe  Mr. 
Newcomb  would  Hke  to  explain  this  in  more  detail,  but  our  view 
is  that  they  can  only  proceed  to  the  extent  they've  been  licensed  by 
the  Treasury  Department,  which  does  not  include  execution  of 
judgements  against  the  frozen  assets. 

Chairman  Hamilton.  So  the  judgement  is  unenforceable? 

Mr.  Matheson.  Well,  that's  the  U.S.  argument.  Litigants  take  a 
different  view  in  the 

Chairman  Hamilton.  Sure. 

Mr.  Matheson  [continuing].  Courts  and  that's  what  the  courts 
are  trying  to  decide. 

Chairman  Hamilton.  I  see.  Did  you  want  to  comment  on  that 
Mr.  Newcomb? 

Mr.  Newcomb.  Mr.  Chairman,  not  in  much  greater  detail  than 
Mr.  Matheson  already  has.  Inasmuch  as  we  are  parties,  defendants 
or  appellants  in  a  variety  of  litigations.  And  as  a  party,  I  don't  feel 
it's  appropriate  for  me  to  be  commenting  on  matters  pending  in  liti- 
gation. I  subscribe  to  the  views  that  Mr.  Matheson  stated. 

Chairman  Hamilton.  OK.  Mr.  Bereuter. 

the  nature  of  claims  personnel  from  desert  storm/desert 

shield  file 

Mr.  Bereuter.  Thank  you,  Mr.  Chairman.  First,  let  me  say  I  ap- 
preciate this  opportunity  for  a  hearing  so  that  we  can  raise  ques- 
tions for  the  administration's  witnesses.  I  would — I  very  much  like 
to  have  had  it  include  some  of  the  commercial  interest  claimants. 
I  think  that  would  give  us  a  better,  more  complete  perspective  on 
the  issue. 

I  told  the  witnesses  yesterday  when  I  met  with  them  that  I  felt 
that  they  were  responsible  for  abuse  of  the  legislative  process  try- 
ing to  push  this  legislation  through  without  hearings,  which  was 
nearlv  the  case  last  week.  But,  the  chairman  responded  imme- 
diately to  my  concerns  and  complaints  about  the  lack  of  discussion 
on  the  issue,  which  I  very  much  appreciate.  I  have  a  series  of  ques- 
tions and  I  would  appreciate  it  if  you  could  be  concise  in  your  re- 
sponse so  I  can  get  through  as  many  as  possible. 

The  first  question  is:  what  kind  of  claims  do  personnel  from 
Desert  Storm/Desert  Shield  file — or  what  are  the  nature  of  their 
claims?  I'm  trying  to  grasp  how  it  is  that  our  personnel  can  sue  the 
enemy. 

Mr.  Matheson.  First  of  all,  those  who  have  been  killed — ^their 
next  of  kin  would  presumably  have  wrongful  death  claims  for  their 
death.  Those  who  are  injured  would  have  claims  for  medical  ex- 
penses for  pain  and  suffering,  and  there  may  have  been  other  per- 
sonal property  losses  as  a  result  of  their  activities  there. 

WHEN  was  the  precedent  THAT  ENABLES  SERVICEMEN  TO  SUE  THE 

ENEMY  ESTABLISHED? 

Mr.  Bereuter.  When  was  this  precedent  established  that  our 
personnel  are  able  to  sue  the  enemy  for  damage,  say  received  in 
the  course  of  a  conflict? 

Mr.  Matheson.  It's  not  the  usual  case.  But  the  U.N.  Security 
Council  has  decided  that  Iraq  is  indeed  liable  for  the  consequences 
of  the  war.  It  has  not  given  the  Compensation  Commission  jurisdic- 
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tion  to  reimburse  these  particular  category  of  expenses,  but  it  has 
clearly  established  that  Iraq  is  responsible  for  all  of  the  con- 
sequences of  that  invasion. 

Mr.  Bereuter.  Have  your  servicemen  ever  been  able  to  sue  for 
damages  in  which  the  United  States  was  involved  in  a  conflict  be- 
fore? 

Mr.  Matheson.  I  think  there  have  been  cases  where  they  have 
been  able  to  recover  from  assets  we  have.  But  it's  difficult  to  sue 
a  foreign  government  because  of  various  legal  restrictions. 

Mr.  Bereuter.  Have  they,  in  fact,  recovered  from  assets  that  we 
have  frozen  or — to  which  we  otherwise  have  access  after  a  conflict? 

Mr.  Matheson.  I  will  need  to  look  at  the  record  and  give  you  an 
answer  specifically  on  that  as  to  whether  they  have,  in  fact,  recov- 
ered previously.^ 

Mr,  Bereuter.  Thank  you.  I  think  that's  a  very  important  ques- 
tion. I'm  sympathetic  to  the  concerns  and  issues  that — the  losses 
that  our  personnel  and  their  families  received,  some  of  them  death. 
But,  I'm  wondering — it  strikes  me — that  I've  never  heard  of  this  be- 
fore. 

Mr.  Matheson.  Let  me  point  out  one  recent  case,  and  that  is  the 
attack  on  the  U.S.S.  Stark. 

U.S.S.  STARK  VICTIMS  PREFERENCE  VERSUS  DESERT  STORM/DESERT 

SHIELD 

Mr.  Bereuter.  My  question,  as  a  matter  of  fact,  how  do  the 
U.S.S.  Stark  victims  and  their  families  relate  to  the  Desert  Storm/ 
Desert  Shield?  Are  they  also  given  preferential  treatment  with  this 
legislative  passage? 

Mr.  Matheson.  We  looked  at  that  provision  and  it  doesn't  pres- 
ently give  them  that  preference.  We  wouldn't  object  if  the  commit- 
tee wished  to  have  them  share  in  the  same  prefierence  as  the  Gulf 
War  veterans. 

Mr.  Bereuter.  So  there  is  no  priority  for  the  U.S.S.  Stark  vic- 
tims who  were  damaged  or  killed  when  we  were  not  in  a  conflict 
with  Iraq? 

Mr.  Matheson.  It's  not  provided  for  in  this  legislation,  but  we 
would  not  object  to  that  preference.  What  I  was  going  to  say  about 
the  U.S.S.  Stark  victims  was  that  it  was  one  clear  example  where 
a  military  attack  was  made  upon  a  U.S.  armed  services  unit,  and 
we  insisted  upon  and  received  compensation  from  Iraq  for  the 
wrongful  death  of  those  individuals. 

And  I'm  told,  while  you  were  asking  your  last  question,  that,  in 
fact,  there  are  other  precedents  for  recovery  by  U.S.  Armed  Forces. 
We  could  either  have  them  described  right  now  or  we  could  provide 
that  for  the  record,  as  you  wish. 

Mr.  Bereuter.  What  is  your  preference,  Mr.  Chairman? 

precedent  for  recovery  by  U.S.  ARMED  FORCES 

Chairman  Hamilton.  Can  you  briefly  at  least  summarize  the 
precedent? 

Mr.  Matheson.  Yes.  This  is  Mr.  Bradley  of  the  Foreign  Claims 
Settlement  Commission. 


^The  information  appears  in  the  appendix. 


Mr.  Bradley.  Mr.  Chairman  and  Mr.  Bereuter,  the  precedent  is 
provided  for  in  the  War  Claims  Act  of  1948.  Specifically,  German 
and  Japanese  assets  that  had  been  seized  and  liquidated  under  the 
Trading  with  the  Enemy  Act  were  used  to  compensate  servicemen 
who  were  held  as  prisoners  of  war  by  the  Germans  and  the  Japa- 
nese in  World  War  II. 

Mr.  Bereuter.  Are  there  any  actions  subsequent  to  World  War 
II  claims? 

Mr.  Bradley.  Not  with  enemy  assets;  no,  sir. 

Mr.  Bereuter.  Thank  you.  Mr.  Newcomb  or  Mr.  Matheson,  it  is 
my  imderstanding  that  the  Department  of  Treasury,  Office  of  For- 
eign Assets  Control  is  currently  appealing  a  Federal  District  Court 
ruling  in  which  a  judge  ruled  on  behalf  of  a  U.S.  exporter  which 
argued  that  it  was  entitled  to  collect  money  frozen  by  executive 
order  on  August  2,  1990;  and,  therefore,  that  those  assets  should 
be  considered  outside  the  pool  of  assf  ts  which  you  intend  to  distrib- 
ute through  this  legislation.  Is  that  cc  rrect? 

Mr.  Newcomb.  Congressman,  yes.  We  are  now 

Mr.  Bereuter.  All  right. 

Mr.  Newcomb  [continuing].  In  litigation? 

Mr.  Bereuter.  Now,  let  me  go  to  the  second  part  of  the  question, 
if  it's  correct.  Mr.  Newcomb,  and  specifically,  in  that  case,  it  is  my 
understanding  that  the  U.S.  exporter  has  not  even  shipped  the 
goods  on  which  it  was  entitled  to  collect.  Aren't  there  many  U.S. 
exporters  with  legal  arguments  stronger  than  that  exporter,  that  is 
to  say  they  had  already  shipped  goods  under  a  letter  of  credit, 
which  would  be  precluded  from  making  the  same  legal  argument 
if  this  legislation  is  passed? 

Mr.  Newcomb.  In  response  to  that,  I  really  don't  feel  I  can  an- 
swer on  matters  that  are  in  litigation,  other  than  to  say  it  is  a  mat- 
ter that  is  in  the  courts.  It  is  on  appeal.  I  think  one  thing 

Mr.  Bereuter.  We're  not  asking 

Mr.  Newcomb  [continuing].  That  characterizes  the  distinctions  in 
these  letters  of  credit  trade-type  cases  is  that  they're  all  very  fact- 
intensive  and  clearly,  there  are  differences  in  all  of  them. 

Mr.  Matheson.  Could  I  add  one  thing,  and  that  is  that  this  leg- 
islation was  not  drafted  to  deal  with  the  litigation.  It  doesn't  deal 
with  the  litigation.  It  would  be  necessary,  in  our  view,  whether 
there  had  been  such  litigation,  it  would  be  necessary  whatever  the 
outcome  of  that  litigation.  And  that  litigation  is  trying  to  deal  with 
a  separate  question,  which  is  what  assets  are  subject  to  Treasury 
regulation  and  which  are  part  of  the  pool.  The  legislation  would  be 
needed  in  any  case. 

Mr.  Bereuter.  Well,  gentlemen,  as  I  think  you  know,  I  am  not 
asking  you  to  comment  on  the  case  that  has  been  litigated.  I'm  ask- 
ing you  if,  in  fact,  a  case  that  can  be  made  by  other  exporters  isn't 
stronger  than  the  one  that  was — ^in  which  was  won  by  the  exporter. 
And  I  gather  that  is  going  to  be  a  rhetorical  question. 

purpose  of  legislation 

Mr.  Matheson.  Well,  I  think  that  may  very  well  be.  The  point 
is  that  this  legislation  doesn't  address  that.  It  simply  refers  all 
claims  to  the  Foreign  Claims  Settlement  Commission,  which  will 
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decide  which  are  meritorious,  and  then  assets  will  be  distributed 
to  those  who  are  thought  to  have  meritorious  claims. 

Mr,  Bereuter.  Mr.  Chairman,  may  I  proceed  or  do  you  want  to 
go  to  the  5-minute  rule? 

Chairman  Hamilton.  Well,  I  want  to  give  ample  time  so  every- 
one has  an  understanding  of  this.  Maybe  I  should  go  to  some  of  the 
others. 

Mr.  Bereuter.  All  right. 

Chairman  HAMILTON.  After  everyone's  finished  I'll  come  back 
and  we'll  give  you  additional  time. 

Mr.  Bereuter.  That's  fine. 

Mr.  Matheson.  Mr.  Chairman,  can  I  just  make  one  observation? 

Chairman  Hamilton.  Certainly. 

Mr,  Matheson.  And  that  is  that  I  can  only  speak  for  myself  and 
Mr.  Newcomb.  But  we  certainly  do  not  have  any  problem  whatso- 
ever with  a  full  and  complete  hearing  of  all  of  tnese  issues.  We 
have  not  tried  to  preclude  that  in  any  way. 

Chairman  Hamilton.  Well,  I  might  just  say  the  Chair  was  con- 
fronted with  a  problem  here  and  we  had  many,  many  possible  wit- 
nesses for  this  hearing — a  very  large  number — and  so,  we  re- 
stricted it  to  administration  witnesses.  I  understand  that  some  may 
not  agree  with  that  decision,  but  I  didn't  see  any  other  way  to  do 
it  and  to  move  the  legislation  along  promptly.  Mr.  Bereuter. 

Mr.  Bereuter.  Mr.  Chairman,  not  commenting  on  that,  I'm  just 
thinking  about  the  previous  answer.  I  think  the  answer  is  clearly 
what  you  say  it  is:  you  are  not  precluding  this  opportunity.  But 
what  you  are  doing,  of  course,  is  draining  the  assets  that  are  avail- 
able, so  that  people  that  have  these  opportunities  to  win  in  court 
will  not  have  any  assets  to  claim.  Thank  you. 

Chairman  HAMILTON.  Mr.  Lantos. 

statement  by  MR.  LANTOS  CONCERNING  HIS  CONSTITUENT'S  PRIVATE 

CLAIM 

Mr.  Lantos.  Thank  you,  Mr.  Chairman.  I  would  like  initially  to 
identify  myself  as  in  agreement  with  many  of  the  comments  of  my 
friend  from  Nebraska  with  respect  to  this  entire  matter.  I  would 
like  to  ask  that  a  statement  from  a  Desert  Shield/Desert  Storm  vet- 
eran, Mr.  Anthony  Lewis,  who  is  a  constituent  of  mine,  be  entered 
in  the  record,  Mr.  Chairman. 

Chairman  Hamilton.  Without  objection. 

[The  prepared  statement  of  Mr.  Lewis  appears  in  the  appendix.] 

Mr.  Lantos.  I  would  like  to  thank  you,  Mr.  Chairman.  I  would 
like  to  read  a  paragraph  from  that  statement;  then  ask  a  couple 
of  questions.  In  part,  Mr.  Lewis  says  the  following: 

"I  am  outraged  by  the  treatment  my  company  rias  received  from 
the  Treasury  Department's  Office  of  Foreign  Assets  Control  and  I 
urge  this  committee  to  take  action  on  this  issue.  First,  let  me  as- 
sure you  that  I  have  no  sympathy  for  Saddam  Hussein  and  no 
quarrel  with  the  President's  authority  to  freeze  Iraqi  assets.  As  a 
colonel  in  the  Air  National  Guard,  I  spent  10  months  with  Oper- 
ation Desert  Shield  and  Desert  Storm  flying  combat  refueling  mis- 
sions over  Iraq.  I  flew  37  missions,  including  the  first  30  of  the  war 
when  Desert  Shield  turned  into  Desert  Storm.  We  flew  at  low  alti- 
tude to  avoid  radar.  Later  on,  I  took  part  of  a  wing.  Again,  no  one 
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supports  sanctions  against  the  Iraqi  Grovernment  more  than  I  do. 
Now  that  my  service  is  over,  I  resumed  my  career  with  Kleinberger 
Company  as  president."  Then,  he  goes  on  to  describe  his  case. 

I  fully  realize,  Mr.  Chairman,  that  we  have  time  limitations.  But 
since  the  Iraqi  war  ended  a  long  time  ago,  I  think  it  would  be  de- 
sirable to  give  an  opportunity  to  individuals,  such  as  a  decorated 
colonel  in  the  Air  National  Guard  who  participated  in  the  Persian 
Gulf  War,  to  make  his  case  in  person.  But,  this  clearly  is  a  decision 
that  you  will  have  to  make. 

I  have  one  specific  question  of  both  of  you  gentlemen.  One  relates 
to  your  comment,  Mr.  Matheson,  about  victims  of  the  U.S.S.  Stark 
outrage.  As  I  recall,  you  said  a  minute  ago  that  you  have  no  objec- 
tions to  those  people  being  given  preferential  treatment.  Why  didn't 
you  include  those  in  the  legislation? 

Mr.  Matheson.  Well,  frankly,  in  drafting  the  provision  for  prior- 
ity, we  were  focusing  on  the  Gulf  War  victims.  And  at  that  point, 
we  had  not  focused  on  whether  we  v.  ere  going  to  treat  the  U.S.S. 
Stark  claims  as  U.S.  Government  claims  or  private  claims. 

Mr.  Lantos.  So,  it  was  an  oversight. 

Mr.  Matheson.  I  think  that's  fair  to  say. 

Mr.  Lantos.  Well,  would  it  not  be  appropriate  for  you  to  propose 
that  those  individuals  be  included?  These  are  American  service 
people  who  were  attacked  unprovoked  by  Iraq;  who  lost  their  lives. 
And  because  you  folks  have  engaged  in  an  oversight,  for  you  to  sit 
here  and  tell  us  that  you  have  no  objections  to  those  people  being 
included,  is  a  very  arrogant  and  uppity  statement.  What  I  think 
you  should  say  is  that  you  are  very  sorry  that  those  people  were 
not  included,  it  was  a  mistake  not  to  include  them,  and  you  ask 
the  committee  to  include  them  in  the  legislation.  Wouldn't  that  be 
a  more  appropriate  posture  to  take? 

Mr.  Matheson.  We'd  be  very  happy  for  the  committee  to  include 
them  in  that  priority.  I  would  like  to  point  out,  of  course,  that  these 
are  individuals  who  have  already  had  their  death  claims  com- 
pensated by 

Mr.  Lantos.  I'm  fully  aware  of  that. 

Mr.  Matheson.  Right.  So,  we're  talking  about  the  injury  claims. 
But,  nonetheless,  it's  quite  true  that  they  are  in  the  same  posture; 
they  have  the  same  equities  that  the  Persian  Gulf  War  veterans 
have. 

Mr.  Lantos.  And  they  should  have  been  included  in  the  legisla- 
tion. 

Mr.  Matheson.  Yes,  I  think  so.^ 

Mr.  Lantos.  OK. 

Mr.  Matheson.  Well,  they're  included  in  the  legislation.  They 
should  have  been  included  in  the  priority. 

Mr.  Lantos.  In  the  priority  category. 

Mr.  Matheson.  Yes. 

Mr.  Burton.  Will  the  gentleman  yield? 

Mr.  Lantos.  In  just  one  second,  I'll  be  happy  to  3aeld  to  my 
friend.  Mr.  Newcomb,  do  vou  agree  with  that  statement? 

Mr.  Newcomb.  About  the  priority  for  these 

Mr.  Lantos.  That  this  was  an  oversight,  that  they  should  be  in- 
cluded, and  we  are  requesting  that  they  be  included. 

Mr.  Newcomb.  Yes,  thank  you  for  clearing  that  statement. 


12 

Mr.  Lantos.  ok.  I'm  happy  to  yield  to  my  friend. 

Mr.  Burton.  Yes.  I'd  just  like  to  say  that  $2  million  in  this 
Kleinberger  issue  is  a  lot  of  fees  and  a  lot  of  money.  And  it  seems 
to  me  that  this  has  been  a  problem  for  them  for  a  long  time.  If  a 
businessman  in  the  United  States  of  America  has  $2  million  in  as- 
sets and  he  invests  those  at  the  current  rate  of  interest,  say  4  per- 
cent even,  you're  looking  at  $80,000  in  a  year  that's  lost  as  income. 
I  don't  know  if  it's  possible  or  not  to  help  a  company  like 
Kleinberger  to  get  restitution.  But  it  seems  to  me  that  the  $2  mil- 
lion should  be  unfrozen  and  if  it's  possible,  there  should  be  interest 
paid  on  that  money  as  well  because  they've  lost.  They've  lost  money 
over  the  past,  what,  year  because  of  this  policy. 

Mr.  Matheson.  Mr.  Chairman,  may  I  comment  that  we  want  to 
provide  a  forum  for  all  American  claimants  who  have  claims 
against  Iraq.  We  just  want  them  all  to  be  treated  the  same,  fairly 
and  equitably. 

Mr.  Lantos.  We  are  all  in  favor  of  equitable  treatment.  If  I  may 
reclaim  my  time,  I  have  one  macroquestion.  It  stems  from  the  tenor 
of  your  presentations,  which  disturbs  me  a  great  deal.  What  is  the 
value  of  Iraq's  oil  assets  in  the  ground?  The  current  estimated 
value? 

Mr.  Matheson.  I  don't  know,  but  they  are  obviously  very  consid- 
erable. 

Mr.  Lantos.  Why  then  do  we  take  the  position  that  there  won't 
be  adequate  funds  to  satisfy  in  total  all  claims?  You  made  a  very 
significant  point  of  the  hundred  billion  dollar  figure.  You  empha- 
sized that  it's  billion  with  a  "b."  We  fully  understand  that. 

Now,  Iraq's  oil  assets  are  astronomical.  And  if  the  U.S.  Govern- 
ment officially  takes  the  position  that  legitimate  claims  which  came 
about  as  a  result  of  the  outrages  of  Saddam  Hussein  cannot  be  sat- 
isfied in  total,  it  sets  a  singularly  negative  and  unfortunate  cli- 
mate. I  would  like  the  both  of  you  gentlemen  to  explain  to  me  this 
defeatist,  negative  and,  in  my  view,  totally  erroneous  posture  taken 
by  our  Government. 

Mr.  Matheson.  Let  me  be  very  clear.  We  believe  that  Iraq  is  lia- 
ble in  full  for  all  of  the  damages  and  all  of  the  legitimate  claims 
which  Americans  have. 

Mr.  Lantos.  But  this  is  the  first  time  you  said  that,  Mr.  Mathe- 
son. You  haven't  said  that  in  your  opening  statement. 

Mr.  Matheson.  Well,  let  me  say  it  again.  We  believe  Iraq  is  lia- 
ble in  full  for  all  of  the  legitimate  claims  of  American  nationals, 
both  war  and  prewar.  What  I  was  trying  to  do,  though,  was  to 
make  sure  that  I  was  giving  a  realistic  appraisal  to  the  committee 
of  what  the  real  benefit  would  be  to  claimants  of  the  mechanism 
we're  proposing  in  this  legislation.  All  we're  proposing  to  do  in  this 
legislation  is  to  provide  a  mechanism  to  take  and  to  distribute  the 
frozen  assets  which  we  have  in  the  United  States,  and  I  wanted  to 
make  sure  that  the  committee  understood  that  that  pool  of  assets 
alone  would  not  be  sufficient  to  pay  in  full  all  of  the  claims. 

Mr.  Lantos.  We  fully  understand  that.  But,  I  think  it's  equally 
important  for  our  Government  to  take  an  absolutely  firm  and  un- 
compromising position  which,  prior  to  my  question,  the  two  govern- 
ment witnesses  have  not  taken.  I'm  glad  to  hear  you  take  it  now. 

Mr.  Matheson.  I  do. 
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Mr.  Newcomb.  Can  I  comment  on  that  also,  Congressman?  I  cer- 
tainly concur  on  the  statement  you  made.  I  think  this  legislation 
needs  to  be  looked  at  in  the  context  of  adjudicating  the  claims  so 
that  a  group  like  the  Foreign  Claims  Settlement  Commission  can 
hear  the  claims  and  pass  on  the  merits  of  those  claims.  The  pay- 
ment is  a  separate  question  and  I  concur  with  what  Mr.  Matheson 
has  said  and  you  have  said:  the  payment  becomes  a  separate  issue. 
We  view  these  as  the  pool  of  assets  we'll  look  to.  But,  we  would 
certainly  be  very  interested  in  having  full  payment,  100  cents  on 
the  dollar,  for  all  of  these  claims. 

Mr.  Lantos.  We're  much  more  than  very  interested,  I  think.  We, 
as  a  government,  have  to  insist  on  that.  Iraq  will  have  plenty  of 
assets  to  satisfy  all  the  legitimate  claimants.  Some  of  us  still  re- 
member vividly  the  Jordanian  border  where  thousands  of  desperate 
refugees  were  being  driven  out  of  the  country  with  their  clothes  on 
their  back,  having  left  behind  homes,  bank  accounts,  what  have 
you,  and  being  driven  to  the  Philippines  or  Pakistan  or  Egypt  or 
a  dozen  other  places.  I  think  it's  important  we  take  a  firm  govern- 
mental position  that  every  dime  legitimately  claimed  is  to  be  cov- 
ered by  Iraq.  Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Oilman. 

Mr.  Oilman.  Thank  you,  Mr.  Chairman.  I  want  to  commend  you 
for  giving  us  an  opportunity  to  have  at  least  this  portion  of  the 
hearing  with  our  panel  of  expert  government  witnesses  and  we  wel- 
come Wiem.  Although,  I  would  have  preferred,  however,  a  longer 
list  of  witnesses  representing  a  cross  section  of  claimants  and  other 
companies  with  an  interest  in  the  legislation.  I  had  hoped  that  they 
would  at  least  have  further  opportunities  for  submitting  state- 
ments. I'm  pleased  to  include  some  of  the  statements  to  date,  Mr. 
Chairman. 

Chairman  Hamilton.  The  Chair  would  be  happy  to  do  that. 

FUNDS  available 

Mr.  Oilman.  Thank  you,  Mr.  Chairman.  Oentlemen,  what  has 
been  the  urgency  of  this  legislation?  Why  are  we  rushing  headlong 
into  this?  We  still  don't  have  a  full  account  of  all  of  the  funds  that 
are  available.  We  don't — I  don't  think  we've  received  any  money  yet 
from  the  U.N.  Claims  Commission,  have  we?  Nor  do  we  have  an 
estimate  of  what  additional  funds  will  be  available.  So,  I'm  at  a 
loss  to  understand  why  we  are  urgently  rushing  ahead  in  this  For- 
eign Claims  Act.  Can  you  explain  that  to  us? 

Mr.  Matheson.  Well,  first  of  all,  I  think  it's  probably  not  entirely 
fair  to  say  that  we're  rushing.  The  legislation  actually  was  intro- 
duced a  year  ago  by  the  previous  administration.  And  our  only 
point  is  that  the  quicker  we  can  have  a  process  that  is  functioning 
which  will  begin  to  adjudicate  these  claims  and  to  distribute  the 
assets,  the  better  off  the  American  claimants  will  be. 

Mr.  Oilman.  But,  we're  distributing  assets  that  we  have  frozen. 
And  yet,  we — ^have  we  received  any  of  the  funds  from  the  U.N. 
Claims  Commission? 

Mr.  Matheson.  Oh,  no,  we  have  not.  But,  I'm  referring  to 
the 

Mr.  Oilman.  Do  we  know  what  we  will  be  receiving  from  them? 
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Mr.  Matheson.  No,  we  don't  have  that  because  they  have  not  yet 
made  their  decisions. 

Mr.  Oilman.  But,  then,  we're  going  to  have  to  go  back  again  after 
you  distribute  what  funds  are  frozen  and  then  do  another  redis- 
tribution. Is  that  right,  when  we  receive  any  further  funds? 

Mr.  Matheson.  Well,  actually,  those  are  two  separate  processes 
which  will  be  independent  of  one  another.  The  U.N.  process  will  be 
dealing  with  war  claims  and 

Mr.  Oilman.  No,  I  understand  that  the  U.N.  takes  care  of  the 
war  claims. 

Mr.  Matheson.  Right.  OK. 

Mr.  Oilman.  But  doesn't  the  U.N.  fund  provide  us  with  funds  to 
take  care  of  our  other  claims? 

Mr.  Matheson.  Only  the  war  claims. 

Mr.  Oilman.  Only — so,  then,  we  won't 

Mr.  Matheson.  Only  the  war  claims. 

Mr.  Oilman  [continuing].  Receive  any  more  from  the  U.N.  fund? 

Mr.  Matheson.  Only  for  the  war  claims.  So  that  for  prewar 
claims,  we  have  to  have  our  own  procedures  which  will  operate 
independently,  and  that's  why  there's  no  need  to  wait  for  the  U.N. 
to  try  and  do  justice  to  Americans  who  have  prewar  claims. 

Mr.  Oilman.  Now,  it  was  my  understanding,  and  please  correct 
me  if  I'm  wrong,  that  the  funds  that  would  be  received  by  Iraq 
from  the  sale  of  oil  would  be  utilized  to  take  care  of  all  claims.  Is 
that  right  or  am  I  wrong? 

Mr.  Matheson.  No.  The  Security  Council  decisions  subtract  30 
percent  from  future  Iraqi  oil  exports,  but  they're  for  the  U.N.  Com- 
mission to  deal  with  war  claims. 

Mr.  Oilman.  Only  with  war  claims? 

Mr.  Matheson.  That's  right.  There's  no  separate  mechanism 

Mr.  Oilman.  Do  any  of  the  prewar  claims  have  to  be  limited  to 
this  $1  or  2  billion  fund  that  we've  frozen? 

Mr.  Matheson.  I  won't  say  that.  It's  just  that  the  U.N.  mecha- 
nism doesn't  provide  a  means  of  recovery  for  those. 

Mr.  Oilman.  Now,  you  say  you  won't  say  that.  What  other  funds 
will  be  available? 

Mr.  Matheson.  Well,  there  may  or  may  not  be  other  sources  of 
funds  available. 

Mr.  Oilman.  In  all  probability,  there  will  not  be  other  funds.  Is 
that  correct? 

Mr.  Matheson.  Well,  I  can't  point  you  to  any  reasonable  likeli- 
hood. But,  the  U.N.  system  doesn't  preclude  it.  In  fact,  the  U.N. 
system  says  that  Iraq  is  liable  to  pay  its  claims. 

Mr.  Oilman.  Well,  have  we  been  negotiating  with  Iraq  for  addi- 
tional funds? 

Mr.  Matheson.  Well,  I  don't  think  you  can  say  we've  been  nego- 
tiating with  Iraq  about  anything.  Our  relationships  with  Iraq  have 
been 

Mr.  Oilman.  Do  we  intend  to  negotiate  with  Iraq  for  additional 
funds  to  take  care  of  our  prewar  claims? 

Mr.  Matheson.  I  would  say  that  if  we  ever  get  to  a  situation 
where  we're  in  a  position  to  negotiate  with  Iraq  about  anything, 
and  that  would  probably  require  some  significant  political  changes 
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in  Iraq,  then,  yes,  it  would  be  logical  for  us  to  demand  additional 
amounts  for  U.S.  claims. 

Mr.  Oilman.  So  at  that  time,  you  then  have  to  go  through  this 
process  all  over  again.  Is  that  right? 

Mr.  Matheson.  If  that  was  possible,  we  would.  But,  I  think  there 
is  no  reason  to  hold  up  the  distribution  of  the  assets  we  have 
against  this — what  I  think  you'd  have  to  say  is  a  rather  remote 
possibility  at  the  present  time  of  negotiating  an  adequate  solution 
with  Iraq  on  the  rest  of  the  liability.  I  think  we  need  to  act  now 
to  do  what  we  can  for  American  claimants  with  the  assets  we  have. 

NUMBER  OF  EXISTING  CLAIMS 

Mr.  Oilman.  Seems  like  we're  going  to  be  reinventing  the  wheel 
at  a  later  date  and  going  through  an  unnecessary  duplication.  Mr. 
Matheson,  do  we  have  a  full  inventory  of  the  possible  claimants 
and  claims  against  Iraq? 

Mr.  Matheson.  Well,  what  we  have  is  Treasury's  solicitation 
back  in  1991  of  claims  against  Iraq,  which  may  not  be  complete  be- 
cause additional  claims  may  have  arisen  since  the  time  of  that  sur- 
vey. 

Mr.  Oilman.  What  is  the  total  of  those  existing  claims? 

Mr.  Newcomb.  Let  me  say,  based  on  our  analysis,  we  view  it  to 
be  worth  between  $4  to  $5  billion. 

Mr.  Oilman.  I'm  sorry,  I  didn't  hear  you. 

Mr.  Newcomb.  $4  to  $5  billion,  based  on  our  staff  analysis. 

Mr.  Matheson.  Which  includes  both  war  claims  and  prewar 
claims? 

Mr.  Newcomb.  That's  right.  That's  what's  being 

Mr.  Oilman.  And  the  total  frozen,  you  indicated  as  what?  About 
one-and-a-half 

Mr.  Newcomb.  $1.2  to  $1.3  billion. 

Mr.  Oilman.  Is  it  total  value  of  the  claims  that  have  been  filed 
by  U.S.  claimants? 

Mr.  Newcomb.  That's  correct. 

Mr.  Oilman.  The  figure  you  gave  as  the 

Mr.  Newcomb.  Yes.  That  total  was  from 

Mr.  Oilman.  And  that's  all 

Mr.  Newcomb.  Let  me  clarify  that.  There  were  1,100  claims 
filed.  These  were  filed — the  census  was  taken  in  the  winter  and 
spring  of  1991  of  claims  that  were  in  existence  at  that  time.  Some 
of  them  arose — could  have  arisen  after  Iraq's  invasion  of  Kuwait. 
Some — most  arose  before  Iraq's  invasion  of  Kuwait. 

Mr.  Oilman.  Do  we  have  a  current  inventory? 

Mr.  Newcomb.  The  most  current  inventory  we  have  is  that  fig- 
ure I  gave  you  in  the  spring  of  1991. 

Mr.  Oilman.  In  1991? 

Mr.  Newcomb.  Yes,  sir. 

Mr.  Oilman.  So,  there  could  be  an  substantial  number  since  that 
date? 

Mr.  Newcomb.  There  could  be,  but  I  don't  have  reason  to  believe 
that  there  are.  The  number  may  change,  but  I  think  those  figures 
are  reasonable  for  purposes  of  our  planning  in  this  hearing. 

Mr.  Matheson.  Now  in  an  entirely  separate  channel,  we  have, 
of  course,  the  claims  which  have  been  submitted  to  the  U.N.  Com- 
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mission  for  war  losses,  and  we  can  give  you  a  detailed  summary 
of  those  as  well. 

Mr.  Oilman.  I  would  welcome  if  you  could  present  to  us  a  cur- 
rent inventory  of  all  the  claims  that  have  been  filed.  With  your  per- 
mission, Mr.  Chairman,  I'd  like  to  have  that  made  part  of  the 
record. 

Chairman  Hamilton.  Without  objection. 

[The  information  referred  to  appears  in  the  appendix.] 

Mr.  Oilman.  Thank  you,  Mr.  Chairman,  that — thank  you,  Mr. 
Chairman.  I  know  my  time  is  exceeded. 

foreign  claims  settlement  commission 

Chairman  Hamilton.  Mr.  Hastings. 

Mr.  Hastings.  Thank  you,  very  much,  Mr.  Chairman.  I  welcome 
the  witnesses  as  others  have  and  I,  too,  have  some  concerns  that 
I  would  like  to  put  to  you.  The  general  proposition,  I  have  no  prob- 
lem supporting.  Obviously,  this  legislation  is  well-intentioned.  I  do 
suggest  to  you,  though,  in  its  present  form,  it's  going  to  create  a 
substantial  amount  of  litigation.  So,  Mr.  Matheson,  perhaps  I 
should  direct  my  immediate  query  to  you.  But  as  a  segue  to  my  col- 
league, Mr.  Oilman,  I  was  interested  in  the  anticipated  number  of 
claimants,  inclusive  of  ongoing  claims  in  the — that  are  in  litigation, 
not  just  claims  made  to  the  so-called  Commission,  which  leads  me 
to  yet  another  question.  In  the  legislation,  the  language  is  used, 
"United  States  Commission."  I  understand  and  you  understand 
that  to  be,  and  correct  me  if  I'm  in  error,  the  U.S.  Foreign  Claims 
Settlement  Commission.  Am  I  right? 

Mr.  Matheson.  Yes,  that's  right. 

Mr.  Hastings.  Well,  you  see,  there  are  a  lot  of  U.S.  Commis- 
sions. We  ought  to  say  exactly  what  it  is  in  this  legislation.  That's 
just  scribing  stuff,  but  it's  something  that  may  lead  one  to  have  to 
go  to  other  books  to  find  out  what  it  is  that  you're  talking  about. 
Do  you  understand  what  I'm  saying? 

Mr.  Matheson.  I  do,  and  I  think  if  you  look  in  the  committee 
version,  you  will  find  a  definition  of  the  U.S.  Commission  at  the 
very  end  as  the  Foreign  Claims  Settlement  Commission  of  the 
United  States. 

Mr.  Hastings.  All  right.  OK.  I  have  no  problems  with  that.  Did 
you  or  anyone  else  from  your  departments  talk  with  Chief  Justice 
Rehnquist  or  his  appropriate  designees  regarding  multidistrict  liti- 
gation and  how  it's  handled  in  the  U.S.  district  courts? 

Mr.  Matheson.  I  don't  know  whether  others  have,  but  I  certainly 
have  not. 

Mr.  Hastings.  Might  I  suggest  that  you  would  have  wanted  to 
do  so.  If  we  use  the  Agent  Orange  cases  or  the  asbestos  cases  as 
a  framework  for  what  I'm  talking  about,  the  U.S.  district  court, 
once  it  recognizes  that  a  substantial  caseload  is  about  to  take  place, 
has  in  place  the  ability  to  undertake  multidistrict  litigation  and  as- 
sign it  appropriately  and  adjudicate  all  claims  thus  in  that  forum. 
We're  creating  another  forum.  And  in  creating  another  forum,  the 
likelihood  is  very  strong  that  we're  going  to  create  a  substantial 
amount  of  litigation. 
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What's  the  appellate  process  for  this  litigation?  Is  it  the  process 
that  is  under  the  U.S.  Foreign  Claims  Settlement  Commission?  Is 
that  where  the  appellate  process  lies? 

Mr.  Matheson.  Well,  this  process  is  exactly  the  same  in  that  re- 
gard as  the  Foreign  Claims  Settlement  Commission's  work  in  pre- 
vious claims  programs  approved  by  the  Congress. 

Mr.  Hastings.  When  they  adjudicate  something,  is  it  final? 

Mr.  Matheson.  Yes. 

Mr.  Hastings.  Then  this  is  not  like  bankruptcy,  then,  in  some 
respects,  and  I'm  not  suggesting  that  you  said  it  is 

Mr.  Matheson.  Fair  enough. 

Mr.  Hastings  [continuing].  Because  as  an  analog,  bankruptcy,  at 
the  very  least,  does  have  an  appellate  process.  There  is  no  appel- 
late process.  Once  the  Settlement  Commission  makes  its  decision, 
over  and  out. 

Mr.  Matheson.  Yes,  that's  a  fair  statement.  And  it  is,  as  I  say, 
not  a  new  forum,  not  a  new  procedure,  but  the  same  procedure  that 
has  been  used  in  many  prior  Foreign  Claims  programs  by  the  For- 
eign Claims  Settlement  Commission. 

informing  potential  claimants 

Mr.  Hastings.  All  right.  My  final  area  of  query,  Mr.  Chairman, 
with  your  permission,  has  to  do  with  the  publication.  The  bill  calls 
for  publication  to  be  made  in  the  Federal  Register.  You  and  I  un- 
derstand that  dynamic,  and  the  likelihood  is  strong  that  many 
newspapers  in  the  country  and  others  will  pick  it  up.  But  if  that 
is  all  that  we're  going  to  by  v/ay  of  publication,  I  liken  it  to  my  pub- 
lication of  a  husband  that  we  couldn't  find  in  a  divorce  by  publish- 
ing it  in  the  local  paper,  knowing  full  well  that  he  lived  somewhere 
in  another  jurisdiction. 

We  need  to  undertake  a  better  mechanism  to  inform  potential 
claimants  that  they  have  a  right  to  come  in  within  that  1-year  stat- 
ute, which  I  disagree  with  also.  I  think  it  should  have  been  a  2- 
year  statute.  Thank  you,  very  much,  Mr.  Chairman. 

Mr.  Matheson.  Well,  it's  also  in  our  interest  to  make  sure  that 
all  claimants  are  brought  into  the  process.  So,  we'd  welcome  any 
suggestions. 

Chairman  Hamilton.  Mr.  Manzullo. 

jurisdiction  of  the  U.N.  commission 

Mr.  Manzullo.  Thank  you,  Mr.  Chairman.  As  I  understand  it, 
there  are  two  commissions.  There  is  the  U.N.  Commission,  which 
is  to  provide  compensation  to  prisoners  of  war,  along  with  other 
claims.  Is  that  correct? 

Mr.  Matheson.  It's  basically  to  provide  compensation  for  war 
claims,  and  that  includes  prisoners  of  war  whose  rights  have  been 
violated  under  the  Geneva  Conventions. 

Mr.  Manzullo.  An  American  soldier  who  was  shot  in  the  Gulf 
War  has  no  redress  under  the  U.N.  Commission.  Is  that  correct? 

Mr.  Matheson.  With  one  exception,  and  that  is  where  his  rights 
under  the  Geneva  Conventions  have  been  violated.  With  that  one 
exception,  it's  correct  that  the  U.N.  Commission  does  not  cover 
those  claims. 
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Mr.  Manzullo.  An  American  soldier  who  was  shot  in  the  Gulf 
War  and  who  was  not  taken  as  prisoner  of  war  has  no  compensa- 
tion under  the  U.N.  Commission.  Is  that  correct? 

Mr.  Matheson.  That's  correct. 

Mr.  Manzullo.  Why  not? 

Mr.  Matheson.  This  is,  in  fact,  an  issue  which  I  argued  person- 
ally before  the  U.N.  Commission  Governing  Council,  and  I  did  not 
succeed. 

Mr.  Manzullo.  When  was  that  argument? 

Mr.  Matheson.  During  1991  and  1992. 

Mr.  Manzullo.  Is  that  forum  or  debate  still  open  to  irate  mem- 
bers of  Congress,  including  this  one  here? 

Mr.  Matheson.  Well,  the  Governing  Council  did  make  a  decision. 
They  could  theoretically  revise  it,  though  I  would  not  hold  out  any 
prospect  for  that. 

Mr.  Manzullo.  Well,  my  question  to  you,  then,  is  that  the  Amer- 
ican soldier  who  was  injured  by  a  bullet,  or  otherwise,  in  the  Gulf 
War  and  who  was  not  taken  POW,  has  his  redress  for  his  injuries 
available  under  this  $1.2  billion  in  frozen  Iraqi  assets.  Is  that  cor- 
rect? 

Mr.  Matheson.  Yes,  together  with  whatever  other  government 
benefits  that  are  provided  by  the  United  States. 

Mr.  Manzullo.  That's  correct.  How  many  of  those  soldiers  are 
standing  in  line  to  claim  benefits  to  this  $1.2  billion? 

Mr.  Matheson.  I  don't  have  the  precise  figures,  but  my  under- 
standing is  that  there  were  nearly  400  killed  and  perhaps  over 
1,000  with  serious  injuries.  And  that's  the  reason  why  we  want  to 
give  these  people  priority  in  seeking  recovery  under  this  legislation. 

KUWAIT'S  CONTRIBUTION  TO  CLAIMANTS 

Mr.  Manzullo.  My  suggestion,  there's  number  one,  $1.2  billion 
will  not  be  enough  to  cover  the  American  soldiers  who  were  injured 
over  there.  Secondly,  that  means  there  would  be  no  money  left  over 
for  commercial  claims.  Third  of  all,  has  anybody  asked  Kuwait,  on 
behalf  on  whose  government  and  in  protection  of  whose  territory 
these  young  men  and  women  shed  their  blood,  to  provide  funds  to 
pay  for  the  injuries  to  American  soldiers? 

Mr.  Matheson.  Well,  Kuwait  did,  of  course,  contribute  very  sub- 
stantial amounts  to  the  war  effort  and,  of  course,  suffered  a  tre- 
mendous amount  of  damage  themselves. 

Mr.  Manzullo.  They  have  a  lot  more  money  than  this  govern- 
ment does.  What  I'm  talking  about  is  young  men  and  women  who 
died  from  this  country  protecting  that  country.  Has  there  been  any 
negotiation  with  Kuwait  to  provide  additional  compensation  for 
these  soldiers  who  suffered,  or  whose  family  suffered  the  loss  of 
their  loved  one,  or  the  soldiers  that  suffered  injuries? 

Mr.  Matheson.  I'm  not  aware  of  any  specific  negotiation  along 
those  lines. 

Mr.  Manzullo.  My  suggestion  is  that  this  legislation  be  held  in 
abeyance  until  the  U.S.  Congress  can  enter  into  negotiations  with 
the  government  of  Kuwait,  because  my  fear  is  that  this  $1.2  billion 
will  not  come  anywhere  near  compensating  our  soldiers.  There 
would  be  nothing  left  over  for  commercial  claims.  And  under  this 
legislation,  this  precludes  any  further  actions  in  the  courts  against 
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Iraq;  that  this  will  be  the  only  pot  of  money  out  of  which  commer- 
cial claims  can  be  satisfied;  and  that  10  years  down  the  line  when 
this  government  grants  MFN  status  to  Iraq  because  it  promises  to 
be  a  good  boy,  that  any  assets  of  Iraq  in  this  country  could,  there- 
fore, not  be  garnished.  Would  that  be  correct? 

PRECISE  NUMBERS  OF  INJURIES  AND  DEATHS 

Mr.  Matheson.  Well,  two  observations.  One  is  that  we  are  talk- 
ing, again,  about  somewhat  less  than  400  deaths  and  somewhat 
more  than  1,000  serious  injuries.  I  don't  think  that  you  would  find 
that  if  you  take  past  precedent,  like  the  U.S.S.  Stark  case,  that 
would  really  come  anywhere  near  to  exhaust 

Mr.  Manzullo.  400  deaths  and  4,000  injuries? 

Mr.  Matheson.  1,000. 

Mr.  Manzullo.  1,000  injuries  would  not  come  anywhere  near  1.2 
billion? 

Mr.  Matheson.  Not  according  to  prior  precedent.  If  you  take  the 
U.S.S.  Stark,  for  example,  the  amount  of  compensation  was  an  av- 
erage of  something  over  $700,000  per  dead  sailor. 

Mr.  Manzullo.  So,  $700,000  per  dead  sailor  times  how  many  sol- 
diers do  we  have? 

Mr.  Matheson.  400. 

Mr.  Manzullo.  What  does  that  come  out  to? 

Mr.  Matheson.  I  would  have  to 

Mr.  Manzullo.  That's  $280  billion. 

Mr.  Matheson.  $280  million.  $280  million  would  be  the  precise 
figure. 

Mr.  Manzullo.  Twenty — well,  that's  the  reason  for  the  hearing, 
is  to  have  the  precise  figures.  And  how  about  those  that  are  in- 
jured? 

Mr.  Matheson.  OK.  Would  somebody  like  to  do  the  arithmetic. 

Mr.  Manzullo.  I  mean  $280  million  is  not  20  percent  of  the  pot. 
And  how  many  injured?  We  have  4,000? 

Mr.  Newcomb.  1,000. 

Mr.  Matheson.  We're  going  to  calculate  the  400  dead  times  the 
$700,000  average  compensation  for  the  U.S.S.  Stark  victims. 

Mr.  Newcomb.  $280  million. 

Mr.  Matheson.  $280  million. 

Mr.  Manzullo.  Then  the  4,000  who  are  injured. 

Mr.  Matheson.  1,000. 

Mr.  Manzullo.  1,000  who  are  injured. 

Mr.  Newcomb.  $40  million. 

Mr.  Manzullo.  That  does  not  include  those  who  are  suflFering 
mental  problems.  Those  who  are  undergoing  extensive  counseling 
and  treatment  because  of  depression.  Is  that  correct? 

Mr.  Matheson.  No.  I  assume  the  1,000  is  only  serious  physical 
injuries. 

Mr.  Manzullo.  Those  are  serious  injuries.  And  how  much  of 
those  average? 

Mr.  Matheson.  Well,  that's  very  difficult  to  predict  because  the 
claims  all  vary  substantially. 

Mr.  Manzullo.  Some  have  lost  limbs;  some  have  been  blinded. 
Is  that  correct? 

Mr.  Matheson.  Yes,  that's  probably  correct. 
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Mr.  Manzullo.  So,  I  would  suggest  to  you,  as  a  person  who  prac- 
ticed law  for  22  years,  that  the  $1.2  billion  would  easily  be  taken 
up  in  claims  for  American  soldiers.  What  we're  talking  about  here 
is  no  money  being  left  over  for  commercial  claims. 

Mr.  Matheson.  I  don't  believe  that  that's  the  judgement  that 
we've  come  up  with.  But,  I'll  tell  you  what  I  will  certainly  do,  is 
to  provide  for  the  record  the  information  we  have  from  the  Depart- 
ment of  Defense  as  to  exactly  the  number  of  dead  and  injured,  and 
any  information  we  can  give  you  about  the  possible  recoveries. 

Mr.  Manzullo.  Is  there  reason  why  that  wasn't  ready  today? 

Mr.  Matheson.  Well,  we  don't  have  all  that  information  yet. 

Mr.  Manzullo.  I  mean,  who  views  it? 

Mr.  Matheson.  Department  of  Defense. 

Mr.  Manzullo.  This  is  a  hearing  in  the  U.S.  House  of  Represent- 
atives to  find  out  what  we  should  do  with  this  money. 

Mr.  Matheson.  Yes. 

Mr.  Manzullo.  And  that's  why  you  are  here.  Mr.  Chairman,  I 
appreciate  that  we're  having  hearings  here.  But,  I  think  it's  pre- 
mature to  move  this  legislation  under  the  House  of  Representatives 
until  we  have  all  this  information,  with  people  from  the  appro- 
priate agencies  to  answer  the  questions,  and  resume  the  hearings 
at  a  further  time. 

Mr  Matheson.  May  I  make  two  suggestions?  First  of  all,  you 
should  understand  that  the  priority  in  payment  is  only  up  to  a  sum 
of  $100,000  per  each  person  who  has  priority.  That  doesn't  answer 
the  question  of  how  much  money  eventually  would  be  available  for 
all  of  these  claims.  But,  that's  the  extent  of  the  priority.  Secondly, 
we  have  detailed  figures  here  from  the  Department  of  Defense  as 
to  the  number  of  persons  injured  and  killed  during  the  Desert 
Storm  and  Desert  Shield  operations. 

Mr.  Manzullo.  What  does  that  show? 

Mr.  Matheson.  Well,  it's  a  lengthy  set  of  figures.  I'd  be  glad  to 
go  through  the  whole 

Chairman  Hamilton.  Could  the  gentleman  do  it  in  his  next 
round.  I  appreciate  it.  I  don't  want  to  cut  him  off. 

Mr.  Manzullo.  That  would  be  correct.  I  just  think,  Mr.  Chair- 
man, that  we  need  further  inquiry  on  this  very  delicate  subject.  I 
appreciate  the  fact  that  you  gave  us  this  opportunity.  But,  this 
area  is  so  wide  open  and  I  have  so  many  questions  that  perhaps 
you  would  consider  at  another  time  continuing  these  hearings. 

Chairman  Hamilton.  All  right.  Thank  you,  Mr.  Manzullo.  We 
will  be  glad  to  confer  with  you  about  this.  Can  we  make  this  a  part 
of  the  record? 

Mr.  Manzullo.  Yes. 

Chairman  Hamilton.  Without  objection,  that  will  be  made  part 
of  the  record. 

Mr.  Gejdenson. 

[The  information  referred  to  appears  in  the  appendix.] 

CONSEQUENCES  OF  DELAYING  LEGISLATION 

Mr.  Gejdenson.  Thank  you,  Mr.  Chairman.  Let  me  ask  you  a 
couple  of  questions  here.  Nothing  in  this  legislation  would  preclude 
any  American  citizen  or  corporation  from  suing  Iraq  at  a  later  date 
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for  any  portion  or  all  of  the  funds  they  don't  receive  as  a  result  of 
this  Claim  Settlement  Act.  Is  that  correct? 

Mr.  Matheson.  No,  sir.  In  fact,  there  is  a  provision  in  the  legis- 
lation that  says  that. 

Mr.  Gejdenson.  Nothing  would  prevent  Mr.  Manzullo  or  others, 
on  their  own  initiatives  from  requesting  from  the  Kuwaiti  Govern- 
ment that  they  make  a  pot  of  m.oney  available  for  injured  persons 
or  corporations  who  lost  as  a  result  of  the  actions  of  ihe  war? 

Mr.  Matheson.  The  legislation  makes  clear  that  that  is  the  case. 

Mr.  Gejdenson.  So  that  the  only  thing  that  would  be  achieved 
by  delaving  the  legislation  is  that  the  individuals  injured,  either 
pnysically,  mortally,  or  economically,  would  be  delayed  in  getting 
any  kind  of  compensation  whatsoever? 

Mr.  Matheson.  That's  correct. 

Mr.  Gejdenson.  Now,  if  we  don't  provide  a  priority  for  these  in- 
dividuals, what  would  happen  in  the  course  of  things  would  be  that 
the  corporations  with  the  largest  legal  staff  would  probably  get  the 
most  amount  of  the  money? 

Mr.  Matheson.  I  think  that's  fair  to  say.  It  certainly  is  the 
case 

IRANIAN  claims  CASE 

Mr.  Gejdenson.  OK.  And  the  difference  between  Iran  and  this 
instance  is  that  in  the  case  of  Iran,  there  was  more  than  adequate 
funds.  And  in  this  instance,  we  have  about  a  fifth  or  a  quarter  of 
the  funds  that  we  need. 

Mr.  Matheson.  Yes,  sir,  that's  true. 

REASONS  FOR  EXPEDITING  LEGISLATION 

Mr.  Gejdenson.  OK  .'^d  if  there  is  somebody  who  feels  that  the 
U.S.  Government  took  their  property  without  due  process,  or  the 
property  wasn't  really  Iraqi  property  and  shouldn't  have  been 
taken,  they  still  have  legal  redress  in  the  courts? 

Mr.  Matheson.  Yes,  that's  right,  in  the  Court  of  Claims. 

Mr.  Gejdenson.  We  are  not  precluding  anybody's  legal  rights  if 
they  feel  that  they  have  wrongfully  lost  their  property.  We're  not 
precluding  anybody  from  suing  the  Iraqis  if  they  feel  they  deserve 
additional  compensation.  We're  not  precluding  anybody  from  re- 
questing the  Kuwaitis  to  provide  an  additional  fund  of  money.  The 
only  thing  that  you're  doing  here  is  giving  some  priority  to  Amer- 
ican soldiers  who  have  been  injured  or  killed  in  the  war.  You're 
making  sure  that  there  is  a  process  where  everybody  will  get  some- 
thing, and  not  just  those  with  the  fastest  lawyers. 

POOL  of  IRAQI  ASSETS 

Mr.  Matheson.  And  we're  taking  a  pool  of  Iraq  assets  that  are 
presently  not  available  and  making  it  available  to  American  claim- 
ants. 

Mr.  Gejdenson.  Well,  Mr.  Chairman,  I  don't  know  about  other 
members  of  the  committee,  but  it  seems  to  me  that  not  only  the 
largest  corporations  with  the  largest  legal  staffs  should  benefit 
from  this  pool  of  money  that  the  American  Government  has  fi*ozen. 
The  assets  should  be  used  for  all  its  citizens.  Further,  nothing  in 
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this  legislation  precludes  an  individual  from  brining  an  appeal  to 
the  courts  if  it  feels  its  property  was  wrongly  claimed.  An  individ- 
ual could  still  have  all  his  or  her  legal  rights  to  sue  the  Iraqi  Gov- 
ernment or  Saddam  Hussein  for  additional  redress.  It  seems  to  me, 
Mr.  Chairman,  that  we  ought  to  move  as  quickly  as  possible  to  aid 
those  people  who  are  waiting  for  at  least  some  compensation, 
whether  they're  the  family  members  of  deceased  soldiers  or  individ- 
uals with  small  holdings  who  could  probably  least  of  all  afford  con- 
tinuing delays.  We  ought  not  to  continue  to  delay  this  process;  we 
ought  to  move  expeditiously. 

Mr.  Oilman,  Would  the  gentleman  yield? 

Mr.  Gejdenson.  I'll  be  happy  to  yield. 

Mr.  Oilman.  I  welcome  the  gentleman's  testimony.  Does  the  gen- 
tleman or  the  witnesses,  can  they  tell  us — is  there  any  statute  of 
limitation  on  filing  of  the  claims  with  regard  to  these  four  claims? 

STATUTE  OF  LIMITATION  ON  CLAIMS 

Mr.  Matheson.  Presently,  there  is  not.  This  program  would  es- 
tablish a  sort  of  a  statute  of  limitation  to  file  claims,  but  it's  many 
years  in  the  future. 

Mr.  Oilman.  Well,  how  many  years  in  the  future? 

Mr.  Matheson.  Over  9  years — nine  years,  plus  a  period  of  notifi- 
cation. 

Mr.  Oilman.  Nine  years  from  the  present — fi-om  the  date  of — the 
effective  date  of  the  legislation? 

Mr.  Matheson.  Well,  I  believe  it  runs  from  the  last  date  on 
which  funds  are  contributed  into  these  compensation  funds.  So,  it 
would  be  a  substantial  period. 

Mr.  Oilman.  Contributed  by  whom? 

Mr.  Matheson.  These  are  the  time  limits  on  which  the  funds 
will  be  available  for  recovery.  The  Foreign  Claims  Settlement  Com- 
mission will  probably  have  its  own  requirements  for  the  submission 
of  claims,  which  you  will  probably, 

Mr.  Oilman.  Now  let  me  understand. 

Mr.  Oejdenson.  Reclaiming  my  time  from  the  gentleman.  I'm 
just  short  on  time.  I  don't  want  to  lose  it  all. 

Mr.  Oilman,  I  thought  you  had  finished  with  your  time.  I  just 
would  like  to  clarify  any  limitation  on  the  filing  of  claims.  You're 
now  saying  9  years  from  the  time  of  the  funds  being  submitted? 

Mr.  Matheson.  There  are  two  things.  First,  there's  a  question  of 
when  you  have  to  file  claims;  and  the  second  is  when  you  can  con- 
tinue to  recover. 

Mr.  Oilman.  All  right.  What's  the  limitation  on  filing  claims? 

Mr.  Matheson.  There  is  none  right  now,  but  the  Foreign  Claims 
Settlement  Commission  would  probably  set  one  when  it  begins  to 
work  on  the  program. 

Mr.  Oilman.  Thank  you.  I'm  just  reclaiming  my  time  back. 
Thank  the  gentleman. 

Mr.  Oejdenson.  I'm  happy  to  do  it.  Again,  I  think  that  the  ad- 
ministration is  doing  the  right  thing.  It  ought  to  press  forward.  We 
ought  to  get  on  with  this.  The  longer  we  wait,  the  longer  it  will 
take  for  people  to  get  any  compensation  at  all.  And  I  commend  the 
chairman  for  his  hearing  and  commend  the  witnesses  for  their  tes- 
timony today. 
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Chairman  Hamilton.  Mr.  Burton. 

Mr.  Burton.  Good  luck  in  collecting  in  a  suit  from  Iraq.  I  mean, 
all  this  hyperbole  about  suing  Iraq,  Mr.  Gejdenson,  just  is  baloney. 

Mr.  Gejdenson.  Would  the  gentleman  yield? 

Mr.  Burton.  Of  course,  I'll  yield. 

Mr.  Gejdenson.  Thank  you.  I  think  the  gentleman  is  correct, 
that  it's  highly  unlikely  that  under  the  present  administration  of 
Iraq,  there  is  going  to  be  any  recovery.  But  it  seems  to  me  that  a 
number  of  your  colleagues  on  your  side — and  on  my  side  as  well — 
were  concerned  about  the  fact  that  the  administration  hadn't  gone 
after  Saddam  Hussein  or  hadn't  asked  him  for  additional  contribu- 
tions. There  have  also  been  discussions  by  one  of  your  colleagues 
about  Kuwait  providing  additional  money. 

The  only  point  that  I  was  making  is  the  pool  of  money  we  have 
is  the  pool  of  money  we  have;  and  it's  not  likely  that  the  govern- 
ment is  going  to  get  additional  funds  from  them,  especially  with 
the  international  activity  going  on.  So,  we  ought  to  resolve  this  pool 
of  money.  And  then  let's  hope  some  day  there's  a  different  govern- 
ment in  Iraq  sooner  than  later,  so  that  maybe  some  of  these  other 
claims  can  be  settled. 

TYPES  of  claims 

Mr.  Burton.  The  inference  was  that  they  would  have  some  possi- 
bility of  collecting  the  money,  and  I  don't  think  that's  possible  and 
I  don't  think  you  do  either.  Let  me  just  say  that  I'd  like  to  know 
how  many  claims — commercial  claims  there  are,  and  I  think  maybe 
somebody  asked  for  that  for  the  record.  And  I'd  like  to  also  know, 
you  said  that  30  percent  of  the  oil  sales — commercial  oil  sales  from 
Iraq  was  going  to  go  into  the  U.N.  fund 

Mr.  Matheson.  Yes,  that's  correct. 

Mr.  Burton  [continuing].  To  be  distributed.  The  United  States, 
it  seems  to  me,  gave  the  most  in  both  men  and  material  and  sup- 
port for  Kuwait  in  the  Iraqi  war.  And  I  just  don't  understand  why 
a  certain  percentage  of  that  money  isn't  going  for  American  claims, 
since  we  were  the  major  participant  in  that  conflict.  What  is  that 
30  percent  going  to  go  for? 

Mr.  Matheson.  The  30  percent  goes  for  U.N.  Compensation 
Commission  claims,  which  are  claims  resulting  from  the  invasion 
and  occupation  of  Kuwait. 

Mr.  Burton.  How  is  that  divvied  up? 

Mr.  Matheson.  That  would  be  divvied  up  on  the  basis  of  the 
merits  of  the  claims,  not  on  the^  basis  of  nationalities.  And  that's 
the  way  it  should  be. 

Mr.  Burton.  Well,  but  if  the  United  States  has  a  large  number 
of  commercial  entities  that  lost  money  and  a  lot  of  military  person- 
nel that  lost  money,  it  seems  to  me  that  a  certain  percentage  of 
that  ought  to  be  utilized  to  pay  those  claims. 

Mr.  MATHESON.  Well,  what  we  should  get  is  recovery  that 
matches  our  proportion  of  claims — of  legitimate  claims,  and  that's 
what  will  happen.  But,  there  has  been  no  attempt  to  set  arbitrary 
quotas  on  the  basis  of  nationality.  That  wouldn't  be  fair. 

Mr.  Burton.  I  suppose  it  depends  on  how  you  look  at  fair.  You 
know,  who  participated  the  most;  who  contributed  the  most;  who 
produced — who  contributed  the  most  lives,  and  blood,  and  man- 


24 

power,  and  money  and  everything.  The  amount  of  money  we  spent 
in  that  war  dwarfs — absolutely  dwarfs  everybody  else.  And  the 
amount  of  money,  and  material  and  the  amount  of  lives  that  were 
lost,  and  the  sacrifice  that  was  made  dwarfs  any  other  nation  that 
was  involved.  I  think  everybody  knows  that.  We  were  the  major 
participant.  And  for  you  to  say  that  we're  going  to  get  the  same 
percentage  as  anybody  else  as  far  as  claims  are  concerned,  doesn't 
make  much  sense  because  the  others  didn't  participate  to  the  de- 
gree we  did.  ^d  we — I  just  don't  understand  that  rationale. 

Mr.  Matheson.  Well,  as  you  know,  we  did  receive  very  substan- 
tial contributions  from  other  countries  that  participated  in  the  ef- 
fort, i^d,  in  fact,  many  of  those  contributed  far  more  than  what 
they  would  receive  from  this  Compensation  Commission.  The  pur- 
pose of  the  Compensation  Commission  v/as  to  provide  relief  and 
compensation  to  those  who  suffered  losses,  particularly  the  many 
individuals  who  suffered  losses. 

Mr.  Burton.  WHiat  about  the  commercial  entities  as  well? 

Mr.  Matheson.  And  the  commercial  entities  as  well.  But,  it  was 
not  the  purpose  to  reward  countries  for  their  contributions  to  the 
war  effort.  And 

Mr.  Burton.  No,  I'm  not  saying  reward  them.  I'm  saying  that 
there  ought  to  be  a  percentage  based  upon  the  participation  as 
well.  I  don't  think  it  should  be  simply  because  one  nation  came  in 
there  with  a  small  number  of  people  and  had  a  few  losses.  They 
should  participate  to  the  same  degree  that  the  U.S.  Government 
did.  We  put  hundreds  of  million — billions  of  dollar  into  that  effort. 

Mr.  Matheson.  We  did  and  we  were  covered,  a  very  substantial 
portion  of  that,  from  other  allied  countries.  That  was  the  mecha- 
nism by  which  we  attempted  to  recover  a  fair  contribution  from 
other  countries. 

Mr.  Burton.  Well,  but  I 

Mr.  Matheson.  This  is  a  different  mechanism.  This  is  intended 
to  provide  humanitarian  compensation  for  those  who  suffered 
losses. 

Mr.  Burton.  Well,  what  I'd  like  to  see,  if  it's  possible  from  you 
folks,  is  the  amount  of  money  that  the  United  States  expended,  the 
amount  of  money  the  United  States  returned — received  back  in 
compensation  or  participation  from  other  countries,  like  Kuwait.  I'd 
like  to  also  see  the  amount  of  claims  worldwide  that  the  United 
States  is — the  United  Nations  is  going  to  be  adjudicating,  and  the 
amount  of  claims  that  the  United  States  has  both  in  personal  and 
commercial  claims,  so  that  we  could  see  really  if  we're  getting  the 
short  end  of  the  stick. 

Because  it  seems  every  time  we  enter  into  a  situation  like  this, 
American  companies  and  American  individuals  do  get  the  short  end 
of  the  stick.  And  if  there  are  payments  made,  compensations  made, 
other  people  get  theirs  or  a  larger  percentage  than  what  we  get  for 
the  amount  of  effort.  I  don't  know  if  I'm  making  myself  clear. 

Mr.  Matheson.  Yes.  The  figures  on  our  expenditures  versus  con- 
tributions by  other  coalition  states  are  on  the  record.  We'll  provide 
them  again.  We  can  also  provide  the  number  and  amount  of  U.S. 
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claims  to  date  and  whatever  estimates  that  we  have,  and  they're 
only  estimates,  as  to  what  the  total  might  be.^ 

But  let  me  emphasize  again:  the  procedure  by  which  we  at- 
tempted to  obtain  fair  contribution  from  other  coalition  states  for 
the  war  effort  was  a  separate  effort.  We  got  a  lot  of  money.  This 
is  a  different  exercise.  This  is  an  exercise  to  compensate  those  indi- 
viduals and  companies  who  suffered  particular  damage. 

Mr.  Burton.  Well,  I  donV 


Mr.  Matheson.  And  the  process- 


Mr.  Burton  [continuing].  Want  to  prolong  this.  I  think  we  both 
understand  where  we're  coming  from.  It  just  seems  to  me  since  we 
paid  the  biggest  amount  in  both  money,  material  and  personnel, 
that  when  you  start  splitting  up  the  30  percent,  it's  going  to  come 
from  the  government  of  Iraq.  The  United  States  of  America  should 
not  iust  be  on  a  pro  rata  basis.  It  should  be  on  the  basis  of  how 
much  we  participated,  how  much  we  spent  and  it  shouldn't  be  just 
simply  divvied  up  on  a  percentage  basis.  And  I  think  that's  what's 
going  to  happen  and  we're  going  to  get  the  short  end  of  the  stick 
again. 

OTHER  COUNTRIES  CONTRIBUTING  TO  THE  WAR  EFFORT 

Chairman  HAMILTON.  Mr.  Martinez. 

Mr.  Martinez.  Thank  you,  Mr.  Chairman.  I'd  like  to  followup  on 
a  question  that  was  asked  by  my  colleague,  Mr.  Burton.  When  you 
said  that  the  war  effort — or  our  participation  in  that  war  effort,  we 
received  financial  contributions  from  other  countries  as  reparation 
for  our  overwhelming  participation.  Who  are  the  other  countries 
that  contributed  financially  to  our  war  effort? 

Mr.  Matheson.  Yes.  I  can't  claim  to  be  an  expert  on  this,  but 
this  has  all  been  well  recorded  and  debated  in  other  fora.  But  the 
Arab  states  and  a  number  of  the  other  Western  states,  including 
Japan  and  European  countries,  made  very  substantial  contribu- 
tions. And  we  can  provide  again  for  the  record — again,  it's  not  in 
my  own  particular  jurisdiction,  but  this  has  been  provided  for  the 
record  on  many  occasions. 

Mr.  Martinez.  All  right.  Well,  I'm  sorry,  I  wasn't  privy  to  that 
record  and  I  wasn't  a  part  of  that  debate.  So,  I'm  asking  the  ques- 
tion now. 

Mr.  Matheson.  Sure. 

Mr.  Martinez  [continuing].  I  would  appreciate  getting  that  infor- 
mation. In  regard  to  that  information,  I  want  the  total  cost  of  our 
contribution,  and  then  the  percentages  and  the  amounts  of  con- 
tribution by  these  other  countries,  because  I've  heard  that  before, 
too,  where  it  seems  like  we  always  end  up  with  the  short  end  of 
the  stick.  And,  you  know,  I  think  Mr.  Burton  is  quite  right  when 
he  says  that,  if  it  wasn't  for  U.S.  involvement,  I  don't  think  they 
would  not  have  even  entered  into  this  thing  unless  they  knew  they 
had  the  fiill  support  and  the  might  of  the  United  States.  I  mean, 
we  may  be  the  only  super  power  able  to  provide  that  now. 

But  bv  the  same  token,  if  we're  going  to  be  the  peace  keepers  of 
the  world,  other  countries  ought  to  bear  up  another  kind  of  respon- 
sibility, and  that  is  sharing  the  financial  responsibility.  And  I  don't 


^The  information  referred  to  appears  in  the  appendix. 
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consider  it  equitable  if  other  countries  get  a  greater  percentage  of 
their  loss  covered  than  we  do.  If  you're  talking  about  equity,  you're 
talking  about  percentages  coverage  for  loss.  What  is  the  30  percent 
amount  of  the  oil  sales  of  Iraq? 

Mr.  Matheson.  Well,  of  course,  we  can  only  make  estimates  now, 
because  they  haven't  resumed  production.  But  if  they  get  back  to 
their  prewar  export  figures,  which  is  probably  a  reasonable  judge- 
ment, there  might  be  something  like  $20  billion  per  year  of  export 
revenues,  in  which  case  30  percent  is — what,  $6  billion. 

Mr.  Martestez.  $6  bilHon? 

Mr.  Matheson.  Billion. 

Mr.  Martinez.  And  how  many  years  would  this  collection  go  on? 

Mr.  Matheson,  As  long  as  the  Security  Council  continues  it  in 
effect. 

Mr.  Martinez.  As  long  as  the  Security  Council  determines  there 
are  still  claims  coming  back? 

Mr.  Matheson.  Right,  continue  until 

Mr.  Martinez.  Mr.  Gejdenson  talked  about  suing  Saddam  Hus- 
sein. I  don't  think  that  would  get  anybody  very  much.  And  how 
would  an  individual  do  it?  Could  an  individual  would  do  it  in  an 
international  court  of  some  kind? 

Mr.  Matheson.  I  think  there  would  be  a  lot  of  difficulties  in  try- 
ing to  do  that.  If  you  can  find  Iraqi  assets  somewhere,  you  might 
try  to  attach  them. 

Mr.  Martinez.  Well,  it's  like  here  in  the  United  States.  You  can 
find  and  get  a  judgement  against  someone  who  has  done  you  wrong 
or  damaged  your  property,  and  then  the  judge,  in  his  ruling,  says, 
"Well,  you  have  the  judgement  now  and  now  you  have  to  go  out 
and  collect." 

Mr.  Matheson.  Yes. 

Mr.  Martinez.  And  so,  you  have  to  attach  something 

Mr.  Matheson.  Yes. 

Mr.  Martinez  [continuing].  Seize  something.  And  then  you  have 
to  go  through  a  whole  other  cost  to  do  that,  you  know.  And  I  don't 
think  that  an  individual,  or  even  a  company  for  that  matter,  is 
going  to  have  much  success  with  Saddam  Hussein.  Initially  in  your 
written  testimony,  you  had  made  the  statement,  and  I  want  clari- 
fication of  this,  "Prewar  claims" — prewar,  those  claims  that  people 
had  against  Iraq  prior  to  the  war,  which  had  nothing  to  do  with 
the  war — "are  expected  greatly  to  exceed  the  value  of  frozen  Iraqi 
assets,"  which  is  $1.2  billion  we  were  talking  about  in  frozen  as- 
sets. 

Mr.  Matheson.  Yes. 

Mr.  Martinez.  Well,  if  prewar  claims  are  greatly  expected  to  ex- 
ceed the  value  of  the  frozen  assets,  and  you  say  that  worldwide  in- 
vasion-related claims — that's  invasion-related  claims — before  the 
U.N.  are  expected  to  exceed  $100  billion,  and  you're  going  to  collect 
$6  million  a  year  toward  that,  I  think  it  becomes  very  important 
as  to  how  long  legally  anybody  would  be  able  to  collect  or  how  long 
Saddam  Hussein  would  put  up  with  you  taking  $6  billion  annually 
of  his  money  for  these  claims.  He  doesn't  seem  to  be  very  coopera- 
tive in  any  of  the  other  areas.  How  do  we  guarantee  that  he  would 
be  cooperative  in  this  area? 
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Mr.  Matheson.  Well,  he  can't  export  oil  until  he  agrees  to  this 
deduction. 

Mr.  Martinez.  So,  at  any  point  in  time  that  he  fails  to  make  a 
payment  of  that  percentage,  there'll  be  an  embargo  placed? 

Mr.  Matheson.  Well,  the  mechanism  will  collect  those  amounts 
automatically.  There  is  a  detailed  set  of  regulations  already  devel- 
oped for  that  purpose. 

Mr.  Martinez.  So  that  money  is  assured  in  coming  forward? 

Mr.  Matheson.  That's  right.  As  long  as  the  oil  exports  occur,  the 
money  is  assured. 

setting  priorities  on  who  collects  first 

Mr.  Martinez.  OK  If  the  prewar  claims,  I  expect,  greatly  to  ex- 
ceed the  frozen  values  in  the  United  States,  are  we  going  to  set  pri- 
orities and  who  collects  first? 

Mr.  Matheson.  Yes,  that's  correct. 

Mr.  Martinez.  And  who  is  at  the  bottom  end  of  the  ladder? 

Mr.  Matheson.  Well,  the  only  priority  is  for  the  individuals  who 
suffered  from  the  Persian  Gulf  War  or  the  U.S.S.  Stark 

Mr.  Martinez.  Individuals? 

Mr.  Matheson.  Yes. 

Mr.  Martinez.  Military  or  civilian 

Mr.  Matheson.  Military  and  civilian  individuals,  so  that  every- 
one else,  if  you  want  to  put  it  that  way,  follows  behind  them;  yes. 

Mr.  Martinez,  Let  me  ask  you  this:  there  were  military  people 
that  came  back  who  had  passed  physicals  just  before  they  went, 
and  had  taken  shots  and  everything  else  to  insulate  them  against 
anything  they  might  come  in  contact  with,  and  that  didn't  work  be- 
cause we  know  that  Leishmaniasis  (parasite  in  the  tissues  of  the 
vertebrates)  was  developed  by  a  lot  of  our  military  troops.  Are 
these  people  eligible  for  this? 

Mr.  Matheson.  I  don't  honestly  know  the  facts  of  the  case.  All 
I  can  say  is  if  they  have  legitimate  claims,  the  Foreign  Claims  Set- 
tlement Commission  will  consider  them.  But,  I  don't — I  can't  evalu- 
ate the  specific  case  you  described. 

Mr.  Martinez.  Well,  then  there's  a  whole  group  of  people  that 
I'm  figuring  are  going  to — if  you  can't  answer  that,  so  then  evi- 
dently it's  not  been  discussed  a  whole  lot  or  have  even  been  consid- 
ered a  whole  lot,  but  then  there's  another  group  of  people  who  are 
going  to  be  equally  left  out.  And  that's  those  people  who  come  back 
who  weren't  determined  to  have  Leishmaniasis;  but  the  fact  is  that 
they  have  other  symptoms  and  these  people,  too,  were  healthy. 

I'll  give  you  an  exact  example.  There  was  a  gentleman  in  my  dis- 
trict, Reuben  Negrete,  who  was  in  the  Navy  for  I  think  12  years 
before  he  was  sent  over  to  the  Gulf  War.  And  he  was  not  sea-going, 
but  he  was  on  land  at  one  of  the  particular  stations  there  and  he 
developed  some  kind  of  a  symptom.  And  he's  not  the  only  one; 
there's  now  been  documented,  a  number  of  cases,  and  I  forget  the 
number,  but  it's  been  quite  a  number.  In  fact,  such  a  number  that 
they  did  a  study  out  at  Walter  Reed  which  determined  that  all  of 
these  symptoms  that  these  people  were  suffering  were  caused  by 
stress;  stress  that  incapacitated  individuals  to  the  point  that  they 
couldn't  move  their  limbs,  their  muscles  could  not  be  used.  This 
particular  individual,  Reuben  Negrete,  can't  walk  a  block  without 
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a  cane  and  without  getting  completed  exhausted  and  tired.  Before 
he  went  there,  there  was  nothing  wrong  with  him. 

The  Navy  made  a  great  settlement  with  him  on  disability.  He 
was  healthy  when  he  went  in  the  Navy.  He  was  healthy  for  the  12 
years.  He  was  healthy  until  he  went  to  the  Gulf  War.  He  comes 
back  and  the  Navy  is  going  to  give  him  a  great  deal.  They're  going 
to  give  him  10  percent  disability.  The  guy  can't  lift  his  hand.  He's 
got  a  family  of  wife  and  two  children,  and  he's  going  to  get  10  per- 
cent. Well,  he  balked  and  we  balked,  and  he  finally  was  given  a 
grand  total  of  60  percent  disability.  Here's  a  guy  that  deserves  100 
percent  disability.  For  all  the  years  that  he  was  active  duty,  he 
gave  to  his  country;  gave,  unselfishly.  And  now  the  country  is  being 
very  selfish  about  the  way  it  treats  him. 

Now,  the  Army  has  tried  to  deny  that  any  of  these  symptoms 
that  any  of  these  people  that  suffer  them  incurred  these  ailments 
from  the  Gulf  War.  And  isn't  it  funny  that  none  of  them  had  any 
of  those  symptoms  before  they  served  in  the  Persian  Gulf  War.  The 
U.S.  Government  has  not  asked  for  us  to  do  a  study  to  determine 
exactly  what  happened  to  these  people.  Because,  there  is  something 
there  and  we  can't  deny  that. 

There's  another  gentleman  that  a  big  article  was  written  for. 
Bob,  in  one  of  our  magazines.  They  described  it  as  the  guy  before 
he  was  in  the  reserves  and  before  he  was  called  up,  he  had  a  very 
successful  business.  He  has  no  business  now  because  he  can't  run 
his  own  business.  He  lies  in  a  bed  unable  to  move  and  almost  in 
a  semicoma  condition. 

I  don't  understand  now,  when  we  negotiate  all  these  things,  that 
we  don't  take  into  consideration  that  in  the  first  place,  a  crazy  man 
and  an  idiot  started  the  Persian  Gulf  War,  and  there  are  even 
some  claims  that  he  may  have  started  it  with  what  he  believed 
were  the  good  wishes  of  the  United  States,  and  that  he  felt  we 
weren't  going  to  do  anything  about  it.  Or,  as  I  understand,  the 
communique  indicated  that  we  were  not  that  interested. 

Mr.  GiLMAN.  Will  the  gentleman  yield? 

Mr.  Martinez.  Yes. 

Mr,  GiLMAN.  In  addition  to  these  kind  of  claims,  one  claim  that 
we  haven't  heard  about  is  the  government,  a  U.S.  Government 
claim  for  grain  products  that  have  been  submitted.  Do  we  have  an 
estimate  of  what  that  claim  will  be? 

Mr.  Matheson.  Yes.  Do  you  have  the  figures? 

Mr.  Newcomb.  Yes.  The  estimate  is  approximately  $2  billion. 

Mr.  GiLMAN.  $2  billion  dollars.  Is  that  going  to  preempt  all  of 
these  other  claims? 

Mr.  Matheson.  That  won't  preempt  it.  Under  the  legislation,  the 
President  would  make  an  allocation  of  the  available  funds  between 
the  government  and  the  private  claims. 

Mr.  GiLMAN.  Is  the  U.S.  Government  willing  to  step  aside  and  let 
the  other  claims  be  adjudicated  before  the  U.S.  claim  is  adju- 
dicated? 

Mr.  Matheson.  I  can't  say  that.  I  think  the  President  would 
have  to  make  a  judgement.  My  guess  is  that  it  would  be  on  the 
basis — on  some  kind  of  proportional  basis  to  the  fair  amount  of 
claims  in  the  two  pots. 
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Mr.  Oilman.  Is  that  U.S.  claim  of  $2  billion  included  in  your  esti- 
mate— ^initial  estimate  that  you  gave  this  committee? 

Mr.  Matheson.  Yes,  it  is.  It  constitutes  approximately  40  to  50 
percent  of  the  estimate. 

Mr.  Oilman.  Forty  to  50  percent  of  the  total  claims. 

Mr.  Matheson.  Yes. 

Mr.  Oilman.  Thank  you  and  thank  the  gentleman  for  yielding. 

Mr.  Martinez.  Just  to  sum  up,  let  me  ask  you  this:  in  the  prior- 
ities that  you  just  said,  do  you  have  a  list  of  the  priorities  that  are 
set,  and  who  is  going  to  get  adjudicated  first,  and  what  claims  are 
going  to  be  satisfied  first,  and  et  cetera?  And  along  the  lines  that 
Mr.  Oilman  has  asked,  you  know,  the  Federal  Oovernment,  I  think, 
since  they  asked  these  young  people  to  get  called  up  and  really  are 
not  doing  a  heck  of  a  lot  to  discover  what  it  is  that  is  ailing  them 
and  make  right  their  cases,  that  maybe  through  this  money  that 
sits  in  that  fund,  they  could  have  priority  and  get  some  of  it. 

Mr.  Matheson.  The  only  priority 

Chairman  Hamilton.  Before  you  respond,  may  I  just  excuse  my- 
self because  I  have  a  commitment  at  11:30  that  I  have  to  meet. 
And  I  will  ask  Mr.  Engel,  if  he  would,  to  take  the  Chair.  Excuse 
me  for  the  interruption.  The  only  other  person  is  Mr.  Rohrabacher. 
He  is  next.  Mr.  Bereuter  has  some  additional  questions,  I  believe. 
Mr.  Engel,  thank  you,  very  much. 

Mr.  Matheson.  Could  I  just 

Mr.  Burton.  Before  you  go,  Mr.  Chairman,  can  I  ask  one  ques- 
tion? Are  we  going  to  be  passing  on  this  legislation  today? 

Chairman  Hamilton.  No.  We  are  scheduled  to  consider  it  tomor- 
row. 

Mr.  Burton.  Thank  you. 

Mr.  Matheson.  The  only  priority  included  in  the  legislation  is 
that  the  claims  of  individuals  who  suffered  as  a  result  of  the  Iraqi 
invasion  occupation  would  have  priority  over  other  claims.  So  that 
if  you  had  an  individual  who  could  demonstrate  to  the  Foreign 
Claims  Settlement  Commission  that  he  was  injured  because  of  his 
service  in  the  war,  then  of  course  that  would  fall  within  that  cat- 
egory. Obviously,  I  can't  address  the  specifics  of  the  cases  you  men- 
tioned. 

Mr.  Martinez.  So  each  of  these  cases  that  I'm  talking  about, 
those  people  would  still,  where  they  haven't  been  able  to  prove  to 
the  Army  that  it  was  service-connected  and  Oulf-connected,  would 
still  have  the  difficulty  of  proving  that  it  was  Oulf-connected  before 
they  could  be  considered  for  a  claim? 

Mr.  Matheson.  Yes.  We  have  to  have  some  kind  of  criteria  and 
some  kind  of  procedure  for  adjudicating  whether  a  claim  is  valid. 

Mr.  Martinez.  Well,  I  understand  that.  What  I'm  saying  is  that 
this  kind  of  leaves  these  people  out  because  as  far  as  I  know,  un- 
less something  over  the  last  couple  of  months  have  changed,  the  re- 
port at  the  Walter  Reed  Army  Hospital  is  still  that  these  are  stress 
related,  and  they're  not  stress  related. 

Mr.  Matheson.  Well,  let  me  put  it  this  way:  obviously,  this  bill 
doesn't  specifically  address  the  phenomenon  you're  talking  about. 
But  what  it  does,  is  it  takes  all  of  the  Iraqi  assets  we've  frozen  here 
in  this  country,  and  makes  it  available  to  American  claimants,  and 
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gives  a  priority  to  individuals  who  suffered  in  the  war.  That's  about 
all  I  can  think  of  to  do  in  this  legislation,  sir, 

Mr.  Martinez.  Tragically.  Tragically.  I  know  people  that  have 
been  affected  by  this  war  that  may  not  be  covered  because  as  you 
say,  "of  this  legislation," 

Well,  I  think  when  we  write  legislation,  we  have  a  responsibility 
to  the  people  we  represent  and  that  is  to  make  sure  that  when  they 
have  a  legitimate  claim,  and  I  believe  these  people  have  a  legiti- 
mate claim,  that  they're  taking  care  of  I'm  sorry.  Thank  you. 

Mr.  Matheson.  Then  this  would  be  a  procedure  for  that  if  they 
have  legitimate  claims. 

Mr.  Martinez.  Thank  you. 

Mr.  Engel  [presiding].  Thank  you,  I've  read  your  testimony  and 
I  believe  I  know  the  answer  to  this;  but  I  want  you  to  really  under- 
score it.  Obviously,  the  Senate,  in  their  bill,  the  Secured  Payment 
Act,  and  the  whole  issue  of  letters  of  credit,  I  want  you  to  state  for 
the  record  that  the  preferable  course  that  the  administration  wants 
certainly  is  not  in  legislation  passed  in  the  Senate,  which  would 
make  a  letter — put  a  letter  of — person  holding  a  letter  of  credit, 
move  them  to  the  front  of  the  line.  I  know  that  you  said  that  in 
your  testimony,  but  I  just  wanted  to  underscore  it. 

Mr.  Newcomb.  The  current  Treasury  regulations  follow  estab- 
lished letter  of  credit  law.  We  follow  that  procedure  where  goods 
were  exported  from  the  United  States  and  were  shipped,  and  due 
diligence  was  made  to  divert,  stop  or  return  those  goods,  and  there 
was  a  confirmed  letter  of  credit,  meaning  there  was  a  legally  bind- 
ing commitment  created  in  the  trade  finance  arrangement  on  the 
part  of  the  bank  in  the  United  States  to  make  payment  upon  pres- 
entation of  documents,  we  allowed  the  payment  on  those  letters  of 
credit  as  a  completed  transaction. 

However,  where  there  was  a  situation  of  advised  letters  of  credit, 
we  did  not  permit  those  payments,  not  wanting  to  change  the 
terms  of  the  business  arrangement  entered  into  and  the  fact  there 
was  no  legally  binding  obligation  on  the  part  of  the  U.S.  institution 
to  make  those  payments. 

Mr.  Engel.  Can  you  state  for  the  record  what  the  specific  dif- 
ference is  between  a  confirmed  letter  of  credit  and  an  advisory  let- 
ter of  credit? 

Mr.  Newcomb,  Basically,  it's  the  fact  that  there's  a  legal  obliga- 
tion on  the  part  of  the  institution  to  pay  on  the  letter  of  credit 
when  it's  confirmed  by  an  U.S.  institution.  That  means  the  U.S. 
bank  has  undertaken  an  independent  obligation  to  make  payment 
on  proper  presentation  of  documents  to  the  institution.  The  advised 
letter  of  credit,  where  a  U,S,  bank  advises  on  a  letter  of  credit  is- 
sued or  confirmed  by  a  foreign  bank;  the  U,S.  bank  has  no  such 
legal  obligation  to  pay. 

Mr.  Engel.  Can  you  explain  why  those  with  advisory  letters  of 
credit  are  part  of  the  general  pool  of  private  claimants,  while  those 
with  confirmed  letters  of  credit  already  have  been  reimbursed  in 
full? 

Mr.  Newcomb.  Well,  as  I  indicated,  that  we  followed  the  stand- 
ard letter  of  credit  law,  and  these  are  unsecured  creditors,  creditors 
that  have  no  direct  legally  binding  claim  on  specific  Iraqi  Govern- 
ment assets  in  the  United  States. 
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Mr.  Engel,  So  both  types  of  letters  of  credit  were  not  treated 
similarly  in  the  Iraq  claim  settlement  process? 

Mr.  Newcomb.  We  made  an  early  decision.  The  decision  was 
made  by  the  previous  administration  very  early  on  in  the  asset 
freeze,  that  where  goods  were  shipped  and  there  was  a  confirmed 
letter  of  credit,  that  we  would  permit  payment  under  those  letters 
of  credit.  Where,  however,  there  was  an  advised  letter  of  credit, 
such  payment  would  not  be  permitted,  a  license  would  not  be 
granted,  as  there  was  no  legally  binding  obligation  by  the  U.S.  in- 
stitution. Some  may  or  may  not  have  had  the  funds  on  deposit.  The 
U.S.  institution  was  acting  in  a  role  on  behalf  of  the  issuing  bank 
to  advise  on  the  terms  of  the  credit  or  advise  on  the  terms  of  the 
financing  arrangement. 

Mr.  Engel.  OK  Under  the  Iran  settlement  issue,  the  claims 
were  paid  differently.  Can  you  tell  us  why? 

Mr.  Newcomb.  Well,  let  me  say  first,  in  Iran,  there  were  consid- 
erably more  assets:  total  blocked  monies  may  have  approached  as 
much  as  $12  bilHon,  both  in  U.S.  banks,  foreign  branches  of  U.S. 
banks,  tangible  property,  gold  and  securities.  A  decision  was  made 
that  where  there  was  an  advised  letter  of  credit,  where  there  was 
hardship,  up  to  amounts  of  $500,000,  a  discretionary  decision  was 
available  to  permit  that  payment.  But,  essentially,  you  have  dif- 
ference in  magnitude,  difference  in  size.  And  since  that  time,  in 
Libya,  Yugoslavia  and  Iraq,  that  provision  has  not  been  included 
in  our  regulations. 

Mr.  Engel.  On  the  issue  of  pending  litigation  and  the  concern 
that  some  people  have  expressed  about  litigation  that  is  already 
pending  being  at  a  disadvantage,  hypothetical:  say  at  the  end  of 
the  day,  a  Federal  court  would  have  ruled  that  the  U.S.  Govern- 
ment must  consider  advisory  letters  of  credit  in  the  same  category 
as  confirmed  letters  of  credit.  This  would  mean  that  the  executive 
branch  would  have  to  unblock  those  frozen  assets  that  would  cover 
the  advisory  letters,  or  otherwise,  reimburse  the  holders  of  such 
letters.  Is  that  not  correct? 

Mr.  Newcomb.  Well,  in  your  hypothetical  situation,  if  the  Con- 
gress or  a  court  were  to  say  that  the  advised  letter  of  credit  now 
has  some  kind  of  a  priority  treatment,  there  should  be  afforded 
some  kind  of  priority  treatment,  that  would  essentially  change  the 
terms  of  the  contracting  parties,  people  that  purchased  the  trade 
financing  arrangement  had  contracted  for.  As  to  whether  or  not 
we're  going  to  be  bound  by  the  courts,  clearly,  we'll  be  bound  by 
the  courts. 

Mr.  Matheson.  Can  I  put  this  in  somewhat  more  concrete  terms, 
picking  up  the  questions  that  have  been  asked  earlier?  Every  dollar 
that  would  be  directed  by  a  U.S.  court  or  by  the  Congress  to  be 
paid  to  the  holders  of  these  particular  letters  of  credit  would  then 
not  be  available  for  distribution  to  claimants  generally,  including 
all  of  the  individuals  whom  other  Members  have  described  as  hav- 
ing suffered  losses  in  the  Persian  Gulf  case.  It's  a  very  simple  ques- 
tion. Do  you  want  to  give  priority  to  these  holders  of  these  particu- 
lar kinds  of  letters  of  credit,  or  do  you  want  to  give  priority  to  the 
Persian  Gulf  War  veterans? 

Mr.  Engel.  I  think  that's  very  well  put.  Thank  you.  Mr.  Bereu- 
ter. 
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Mr.  Bereuter.  Thank  you,  Mr.  Chairman.  I  appreciate  the  line 
of  your  questioning  there.  I  think  you're  getting  down  to  some  of 
the  important  definitions. 

Let  me  briefly,  before  I  ask  a  couple  of  questions,  do  a  recapitula- 
tion of  what  I  think  we've  heard.  We  have  $1.2  to  $1.3  billion  in 
frozen  Iraqi  assets.  We  have  first  priority  to  go  to  a  serviceman  or 
their  families  who  were  injured  or  killed  in  Desert  Shield  or  Desert 
Storm.  Mr.  Manzullo  is  estimating  that  will  exceed  the  $1.2  billion. 
We  have  a  government  claim  which  cannot  be  paid  out  of  the  U.N. 
Commission — the  U.S.  Grovernment  claim,  in  other  words,  esti- 
mated at  $2  billion.  Plus,  we  have  Mr.  Martinez  suggesting  that 
there  are — there  should  be  an  opportunity  for  people  who  have 
stress-damaged  claims,  servicemen  who  make  claims  on  this  same 
$1.2  or  $1.3  billion.  And  we  haven't  even  got  to  the  commercial 
claims  at  this  point.  So,  it's  a  rather  slim  likelihood,  it  seems  to 
me,  that  there  are  any  commercial  claims  that  will  be  settled  from 
this  small  pot  of  money. 

Mr.  Matheson.  May  I  try  to  explain  that  a  little  differently? 

Mr.  Bereuter.  All  right. 

Mr.  Matheson.  The  first  thing  that  happens  is  the  President 
takes  the  available  money  from  the  frozen  assets  and  he  allocates 
it  between  government  and  private  claims.  So  the  government  will 
not  recover  100  percent  on  its  dollar  either. 

Mr.  Bereuter.  Yes. 

Mr.  Matheson.  So,  it's  not  a  question  subtracting  2  billion;  but 
there  will  be  some  proportional  allocation.  With  respect  to  the 
amoimt  of  the 

Mr.  Bereuter.  You  are  telling  me  that,  but  there's  no  evidence 
or  proof  of  that.  There's  nothing  in  the  regulations  that  specifies 
the  percentage.  You're  telling  me  this  is  a  Presidential  decision, 
aren't  you? 

Mr.  Matheson.  I'm  describing  what  I  expect  would  be  the  deci- 
sion; yes.  With  respect  to  the  amount  of  money  that  is  then  re- 
served for  private  claims,  there  would  a  preference,  and  again,  it 
only  goes  in  terms  of  payment  up  to  $100,000  per  claimant.  And 
when  those  amounts  have  been  paid  out,  then  all  claimants  share 
generally  in  the  remaining  proceeds.  I  don't  think  that  means  that 
there  will  be  no  money  left  for  commercial  claims.  That  isn't  the 
way  I  would  calculate  it. 

Mr.  Bereuter.  Before  I  ask  a  question  which  related  to  whether 
there's  any  precedent  for  U.S.  servicemen  injured  or  killed  in  a  con- 
flict, or  their  dependents,  their  family  to  make  claims  against  fro- 
zen assets  or  assets  of  the  enemy,  and  I  had  a  response,  but  it  real- 
ly went  to  the  POW  issue.  And  POWs  are  those  type  of  service- 
men's claims  that  can  be  paid  under  the  U.N.  funds.  But,  I  still  will 
wait  for  some  indication  that  what  we're  doing  here  is  not  a  prece- 
dent. I  believe,  based  upon  what  I've  heard  here  today,  I  have  no 
evidence  presented  to  me  that  we've  ever  done  this  before. 

Let  me  go  to  this  question:  how  much  in  claims — how  many  ex- 
porters with  irrevocable  letters  of  credit  who  actually  shipped  goods 
to  Iraq  do  you  expect  that  there  are? 

Mr.  Newcomb.  I  don't  have  that  exact  figure  because  our  criteria 
was  laid  out  in  our  regulations  as  to  how  we  were  administering 
the  program,  the  rules  that  we  would  follow,  the  fact  that  we  would 
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gn^ant  licenses  on  confirmed  letters  of  credit,  and  that  we  would  not 
grant  licenses 

Mr.  Bereuter.  Do  you  have  an  estimate? 

Mr.  Newcomb  [continuing].  If  they  didn't  they  have — ^yes,  I  do. 
I'm  getting  to  that.  But  let  me  sav,  then  we  did  our  census,  it  was 
self  selecting  and  so,  we  may  not  have  an  accurate  number.  Let  me 
say,  there  were  111  license  applications  that  we  received  for  indi- 
viduals that  did  not — ^for  individuals  and  companies  that  did  not 
qualify  under  the  terms  that  we  laid  out.  As  to  the  number  of  those 
that  had  actually  shipped  goods,  I  would  say  that  it  is  a  percentage 
of  that;  the  exact  percentage  I  don't  know. 

Mr.  Bereuter.  I  have  been  told  that  it  may  be  around  50  export- 
ers. Do  you  have — so,  therefore,  I  guess  you  wouldn't  be  able  to 
give  me  an  indication  of  the  estimated  dollar  value  of  those  claims. 

Mr.  Newcomb.  I  can  tell  you  the  111  applications  we  received  for 
letters  of  credit  that  were  not  confirmed,  they  had  a  value  of  about 
$285  million.  I  would  say  50,  just  off  the  top  of  my  head,  may  be 
a  fair  guess.  If  we  have  that  information,  I'll  go  back  and  look  and 
see  if  we  can  get  it.  But,  let  me  say,  Congressman 

Mr.  Bereuter.  I  just  wondered  if  some  people — some  under- 
standing of  the  dimension  of  the  claims  that  are  out  there,  just  in 
this  one  commercial  category. 

Mr.  Newcomb.  Yes,  I  understand.  But,  let  me  point  out,  of  that 
$285  million,  banks  have  claims  for  direct  loans,  for  example, 
where  they  have  corresponding  deposits  in  their  institutions  that 
have  not  been  permitted  payment  either.  So,  I  mean,  essentially, 
what  you're  saying  and  what  this  discussion  is  leading  to,  is  the 
fact  that  we  recognize  that  there  are  too  many  claimants  chasing 
too  few  dollars,  and  it's  a  question  of  an  equitable  allocation  of  the 
available  funds,  or  the  greatest  equity  to  the  greatest  numbers. 

Mr.  Bereuter.  Well,  with  respect  to  the  equity  issue,  youVe 
raised — lead  me  to  the  next  question.  It's  my  understanding  that 
OFAC  has  issued  licenses  for  U.S.  banks  to  collect  Iraqi  assets  fro- 
zen by  executive  order.  Why  is  OFAC  treating  U.S.  banks  dif- 
ferently from  U.S.  exporters  who  shipped  goods  to  Iraq  under  irrev- 
ocable letters  of  credit  and  also  have  valid  legal  claims  against 
Iraqi  assets?  Why  treat  the  banks  differently  than  those  types  of 
commercial  interests? 

Mr.  Newcomb.  Congressman,  I  don't  think  we  have.  As  I  indi- 
cated in  answer  to  other  questions,  that  where  there  was  a  con- 
firmed letter  of  credit,  meaning  there  was  an  independent  obliga- 
tion of  the  U.S.  bank  to  make  payment  for  goods  shipped,  and  ex- 
port documents  are  presented,  we  permitted  the  bank  to  reimburse 
itself;  but  only  in  those  situations.  We  have  not  permitted  U.S. 
banks  to  pay  themselves  where  they  have  made,  on  their  own  busi- 
ness decisions,  direct  loans  to  Iraq. 

Mr.  Bereuter.  What  about  the  commercial  enterprise  that  they 
were  dealing  with  in  that  export  transaction? 

Mr.  Newcomb.  On  a  confirmed  letter  of  credit? 

Mr.  Bereuter.  Yes. 

Mr.  Newcomb.  Where — as  I  indicated,  early  on  in  the  program, 
a  decision  was  made — and  it  was  not  just  an  OFAC  or  Treasury  de- 
cision; it  was  an  administration  decision  coordinated  fully  with  the 
State  Department  and  the  NSC — that  where  goods  were  on  the 
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high  seas,  had  been  shipped,  made  reasonable  due  dihgence  to  re- 
trieve those  goods  or  divert  those  goods  from  Iraq,  and  the  U.S.  in- 
stitution haa  confirmed  on  the  letter  of  credit — upon  presentation 
of  export  documents,  those  letter  of  credit  claims  were  licensed  to 
be  paid.  That  was  the  underlying  contract,  trade  financing  contract 
entered  into  by  the  exporter. 

Mr.  Bereuter.  I  want  to  ask  one  final  question  and  then  make 
a  comment,  and  I  raised  this  issue  with  you  yesterday  in  my  office 
briefly.  I  think  that  what  we're  doing  here  and  the  way  that  these 
assets  are  disposed  of  really  is  going  to  create  difficulties  for  U.S. 
exporters  in  the  future.  I  can  only  ask  these  questions  and  I  think 
they're  rhetorical,  but  I — because  you  can't  give  me  a  clear  answer, 
that's  for  certain;  no  one  could. 

I  think  we  ought  to  consider  what  effect  will  the  establishment 
of  these  priorities  have  on  behavior  of  U.S.  exporters  in  the  future. 
I  think  the  legislation  will  force  them  to  spend  additional  financing 
costs  under  transactions  to  assure  them  of  some  reasonable  pros- 
pect or  payment  of  commercial  claims  in  the  event  of  war  in  the 
future.  I  think  beyond  that,  this  will  impact  upon  our  OPIC,  Over- 
seas Private  Investment  Corporation,  costs.  And  one  could  only 
speculate  that  with  this  kind  of  treatment  and  with  the  fact  that 
we  apparently  establish  in  a  precedent  where  servicemen's  claims 
are  paid  first,  that  this  will  have  some  impact  upon  exporters. 

Mr.  Newcomb.  Congressman,  I'm  actually  glad  you  asked  that 
question  because  I  think  the  position  that  the  Treasury  Depart- 
ment took  in  its  regulations,  and  that  we  followed  consistently  in 
application  of  those  regulations,  is  that  we  honored  terms  of  the 
trade  financing  arrangement.  We  did  not  seek  to  change  the  terms. 
The  exporters  have  a  clear  basis  for  following  the  program  that 
we've  set  up  and  administered,  recognizing  that  what  they  bar- 
gained for  is  what  they  got;  knowing  that  in  the  future  when  they 
bargain  for  a  confirmed  letter  of  credit,  they  know  they  took  that 
out  at  a  U.S.  institution  on  Pennsylvania  Avenue  or  on  Wall  Street. 
All  they  have  to  do  is  go  to  Wall  Street.  Where  they  don't  get  a 
confirmed  letter  of  credit,  they  may  have  to  go  somewhere  else  to 
get  paid.  So,  there  is  with  our  program  a  reasonable  certainty  that 
in  the  future,  they  will  know  what  to  expect. 

Mr.  Bereuter.  One  of  the  questions  I  want  to  examine  is  the 
definition  you've  used  and  the  importance  that  you've  attached  to 
confirmed  letters  of  credit  versus  letters  of  credit  that  do  not  in- 
volve U.S.  financial  institutions.  I  do  not  understand  fully  that  di- 
vision when  it  comes  down  to  a  choice  of  a  U.S.  exporter  on  what 
nationality  of  a  bank  that  exporter  chooses  to  use.  And  that's  sim- 
ply— I'm  saying  this,  that  I  do  not  accept  necessarily  the  conclusion 
that  you've  reached  about  the  choice  between  a  U.S.  bank  versus 
a  non-U.S.  bank  in  an  export  transaction.  And  I  want  to  look  at 
that  issue  mvself  to  see  if,  in  fact,  the  division  that  you're  making 
and  the  conclusions  from  it  are  reasonable. 

Mr.  Chairman,  I  know  that  there  are  other  questions  that  prob- 
ably should  be  asked,  but  I  think  that  this  covers  the  major  ones 
that  I  wanted  to  ask,  at  least  here  today.  I  would  ask  unanimous 
consent  that  I  be  allowed  to  submit  for  the  record  some  materials 
submitted  to  me  and  to  potentially  raise  additional  questions  with- 
in a  reasonable  period  of  time. 
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Mr.  Engel.  Without  objection. 

Mr.  Bereuter.  Thank  you. 

Mr.  Engel.  Well,  seeing  no  other  questions  and  no  other  mem- 
bers, I  want  to  thank  you  for  coming  here  this  morning  to  testify 
before  our  committee,  and  the  hearing  is  now  adjourned. 

[Whereupon,  at  11:47  a.m.,  the  committee  was  adjourned.] 
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House  of  Representatives, 
Committee  on  Foreign  Affairs, 

Washington,  DC. 
The  Committee  met,  pursuant  to  call,  at  9:14  a.m.,  in  room  2172, 
Raybum  House  Office  Building,  Hon.  Lee  H.  Hamilton  (chairman) 
presiding. 

Chairman  Hamilton.  The  Committee  will  come  to  order  and  the 
first  order  of  business  will  be  the  consideration  of  H.  Con.  Res.  158, 
which  the  chief  of  staff  will  report. 

[Whereupon  the  committee  proceeded  to  other  business.! 

The  next  order  of  business  is  consideration  of  H.R.  3221,  which 
the  Chief  of  Staff  will  report. 

Mr.  Van  Dusen.  H.R.  3221  provides  for  the  adjudication  of  cer- 
tain claims  against  the  Government  of  Iraq.  Be  it  enacted  by  the 
Senate  and  House  of  Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled. 

Chairman  Hamilton.  Without  objection,  further  reading  of  the 
bill  will  be  dispensed  with,  printed  in  the  record  in  full  and  open 
for  amendment. 

[Text  of  H.R.  3221  follows:] 
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103d  congress 

1st  Session 


H.R.3221 


To  p^o^nde  for  the  acyudieation  of  certain  claims  against  the  Government 

of  Iraq. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

October  6,  1993 

Mr.  Hajiilton  introduced  the  following  bill;  which  was  referred  to  the 
Committee  on  Foreign  Affairs 


A  BILL 

To  provide  for  the  adjudication  of  certain  claims  against 
tlie  Government  of  Iraq. 

1  Be  it  enacted  by  the  Senate  and  House  of  Repi-esenta- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Iraq  Claims  Act  of 

5  1993". 

6  SEC.  2.  ADJUDICATION  OF  CLAIMS. 

7  (a)  Certain  Ci^\ims  Witiiix  the  Jurisdiction  of 

8  UN  Commission. — The  United  States  Commission  is  au- 

9  tliorized  to  receive  and  determine  the  validity  and  amounts 
10    of  anv  claims  referred  to  it  hv  the  Secretan'  of  State  \nth 
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1  respect  to  wliich  the  United  States  has  received  lump-sum 

2  pa^Tnents  from  the  United  Nations  Commission. 

3  (b)   Other  Claims  Against   Iraq.— The   United 

4  States  Commission  is  authorized  to  receive  and  determine 

5  the  vahdity  and  amounts  of  any  claims  by  nationals  of  the 

6  United  States  against  the  Government  of  Iraq  that  are 

7  determined  by  the  Secretarv'  of  State  to  be  outside  the 

8  jurisdiction  of  the  United  Nations  Commission. 

9  (c)  Decision  Rules. — In  deciding  claims  under  sub- 

10  section  (a)  or  (b),  the  United  States  Commission  shall 

1 1  apply,  in  the  following  order — 

12  (1)  in  the  case  of  claims  under  subsection  (a), 

13  relevant  decisions   of  the  United   Nations   Security 

14  Council  and  the  United  Nations  Commission; 

15  (2)  applicable  substantive  law,  including  inter- 

16  national  law;  and 

17  (3)  applicable  principles  of  justice  and  equity. 

18  (d)  Priority  Claims. — Before  deciding  any  other 

19  claim  against  the  (Jovenmient  of  Iraq,  the  United  States 

20  Commission  shall,  to  the  extent  practical,  decide  all  pend- 

21  ing   noncommercial    claims    of   members    of   the    United 

22  States  Ai-nied  Forces  and  other  indi\iduals  arising  out  of 

23  Iraij's  invasion  and  occupation  Ijf  Kuwait. 

24  (e)  Applicability  of  International  Ci^aims  Set- 

25  TLEMENT  AcT. — To  the  extent  they  are  not  inconsistent 
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1  with  the  pro\isions  of  this  Act,  the  provisions  of  title  I 

2  (other  than  section  2(c))  and  title  \^I  of  the  International 

3  Claims  Settlement  Act  of  1949  (22  U.S.C.  1621-1627  and 

4  1 645-1 645o)  shall  apply  with  respect  to  claims  under  this 

5  Act  and  the  funds  established  pursuant  to  sections  3(a) 

6  and  3(c). 

7  SEC.  3.  CLAIMS  FUNDS. 

8  (a)   UN  Commission  Claims  Funds. — The  See- 

9  retan,^  of  the  Treasury-  is  authorized  to  establish  in  the 

10  Treasury'  of  the  United  States  one  or  more  funds  (herein- 

11  after  in  this  Act  referred  to  as  the   "UN  Commission 

12  Claims  Funds")  for  payment  of  claims  under  section  2(a). 

13  The  Secretan*  of  the  Treasury-  shall  cover  into  the  UN 

14  Commission  Claims  Funds  such  amounts  as  are  allocated 

15  to  such  funds  pursuant  to  subsection  (b)(1). 

16  (b)  Allocation  of  Funds  RECEiMi:D  From  UN 

17  Commission. — The  Secretaiy  of  State  shall  allocate  funds 

18  received  by  the  United  States  from  the  United  Nations 

19  Commission,  in  the  manner  the  Secretarv  determines  ap- 

20  propriate,  between — 

21  (1)  the  UN  Commission  Claims  Funds;  and 

22  (2)  fluids  e-stablisliecl  uiuier  the  authority  of  the 

23  paragraphs  under  tlie  iieading  "TRUST  FUNDS" 

24  in  the  Act  entitled  "Aii  Act  making:  appropriations 

25  for  the  diplomatic  and  consular  semce  for  the  fiscal 
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1  year  ending  June  thirtieth,   eighteen  hundred  and 

2  ninety-seven",    approved    Febiiiary    26,    1896    (22 

3  U.S.C.  2668a). 

4  (e)    Iraq   Claims   Fund. — The   Secretary-   of  the 

5  Treasury  is  authorized  to  estabUsh  in  the  Treasury  of  the 

6  United  States  a  fund  (hereinafter  in  this  Act  referred  to 

7  as  the  "Iraq  Claims  Fund")  for  pav-ment  of  claims  under 

8  section  2(b).  The  Secretar^^  of  the  Treasury  shall  cover 

9  into  the  Iraq  Claims  Fund  such  amounts  as  are  allocated 

10  to  such  fimd  pursuant  to  subsection  (d). 

11  (d)  Allocation  of  Proceeds  From  Iraqi  Asset 

12  LIQUIDATATION. — The  President  shall  allocate  funds  re- 

13  suiting  from  the  liquidation  of  assets  pursuant  to  section 

14  4  in  the  manner  the  President  determines  appropriate  be- 

15  tween  the  Iraq  Claims  Fund  and  such  other  accounts  as 

16  are  appropriate  for  the  payment  of  claims  of  the  United 

17  States  Govermnent. 

1 8  SEC.  4.  AUTHORITY  TO  VEST  IRAQI  ASSETS. 

19  The  President  is  authorized  to  vest  and  liquidate  as 

20  much   of  tiie  as.sets  of  the  Government  of  Iraq  in  the 

21  United  States  that  liave  been  blocked  pursuant  to  the 

22  International    Emergency    Economic    Powers    Act     (50 

23  U.S.C.  1701  et  seq.)  as  may  be  necessan-  to  satisfH'  claims 

24  under  section  2(b),  as  well  as  claims  of  the  United  States 

25  (Tovernment   against   Iraq  which  are  determined  by  the 
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1  Secretan^  of  State  to  be  outside  the  jurisdiction  of  the 

2  United  Nations  Commission. 

3  SEC.  5.  PROGRAM  ADMINISTRATION  SELF-SUFFICIENCY. 

4  (a)     Deductions     for     Ad:ministratr^     Ex- 

5  PENSES. — In  order  to  reimburse  Executive  agencies  for 

6  their  expenses  in  administering  the  Iraq  claims  program 

7  and  this  Act,  the  Secretary  of  the  Treasury  shall  deduct 

8  an  amount  equal  to  1 V2  percent — 

9  (1)  from  any  amount  covered  into  the  claims 

10  funds  established  under  section  3(a)  or  3(c);  and 

11  (2)  from  any  amounts  the  Secretary  of  State 

12  receives  from  the  United  Nations  Commission  which 

13  are  not  covered  into  a  claims  fund  established  under 

14  section   3(a)   and  which   are   not   in   pa\inent  of  a 

15  claim  of  the  United  States  Government. 

16  (b)       Distribi'TIOX. — The       Secretary'      of      the 

17  Treasury — 

18  (1)   shall   (letennine,    in   consultation  with   the 

19  Chairman  of  the  United  States  Commission  and  the 

20  Seeretaiy  of  State,  the  jjroportional  distribution  of 

21  the    reimbursement    set-aside    pro^•ided    for    in    sub- 

22  section  (a);  and 

23  (2)  shall  make  an  advance  for  credit,  or  reim- 

24  burse,  an  Executive  agency  for  its  exj)enses  in  ad- 

25  nHiiisteriii<z-  the  Iraq  claims  progi'am  and  this  Act. 
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1  Amounts  received  by  an  Executive  agency  pursuant  to 

2  paragraph  (2)  shall  be  credited  or  reimbursed  to  the  ap- 

3  propriation  account  then  current  and  shall  remain  avail- 

4  able  for  expenditure  A\ithout  fiscal  year  limitation. 

5  SEC.  6.  PAYMENTS. 

6  (a)  In  GENERAii. — The  United  States  Commission 

7  shall  certify  to  the  Secretary'  of  the  Treasury  each  award 

8  made  pursuant  to  section  2.  The  Secretary  of  the  Treas- 

9  ury  shall  make  pa^iiient,  out  of  the  appropriate  fund  es- 

10  tablished  pursuant  to  section  3(a)  or  3(c),  in  the  follo\\ing 

1 1  order  of  priority  to  the  extent  finids  are  available  in  such 

12  fund: 

13  (1)     Pa.Mnent    of    $10,000    or    the    principal 

14  amount  of  the  award,  whichever  is  less. 

15  (2)  For  each  claim  that  has  priority  under  see- 

16  tion  2(d),  pa\TOent  of  a  finther  $90,000  toward  the 

17  unpaid    balance    of    the    principal    amount    of   the 

18  award. 

19  (3)  Payments  from  time  to  time  in  ratable  pro- 

20  portions  on   account   of  the  unpaid  balance  of  the 

21  principal   amounts   of  all   awards   according  to   the 

22  proportions    which     the    unpaid    balance    of    such 

23  awards  bear  to  the  total  amount  in  the  appi'opriate 

24  claims  fiuul  that  is  available  for  distribution  at  the 

25  time  such  l)a^^1K'Ilts  are  made. 
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1  (4)  After  pa\TTient  has  been  made  of  the  prin- 

2  cipal  amounts  of  all  such  awards,  pro  rata  payments 

3  on  account  of  accrued  interest  on  such  awards  as 

4  bear  interest. 

5  (5)  After  pa^inent  has  been  made  in  full  of  all 

6  the  awards  payable  out  of  a  fund  established  pursu- 

7  ant  to  section  3(a)  or  3(c),  any  funds  remaining  in 

8  that  fund  shall  be  transferred  to  the  other  claims 

9  fund  created  pursuant  to  section  3(a)  or  3(c),  except 

10  that  any  funds  received  by  the  United  States  from 

1 1  the  United  Nations  Commission  shall  be  so  trans- 

12  ferred  only  to  tlie  extent  not  inconsistent  \\ith  re- 

13  quirements  of  the  United  Nations  Commission. 

14  (b)  Unsatisfied  Claims. — Pa^nnent  of  any  award 

15  made    pursuant    to    this   Act    shall    not   extingruish    any 

16  unsatisfied  claim,  or  he  construed  to  have  divested  any 

17  claimant,  or  the  United  States  on  his  or  her  behalf,  of 

18  any  rights  against  the  Government  of  Iraq  A\ith  respect 

19  to  any  unsatisfied  claim. 

20  SEC.  7.  RECORDS. 

21  (a)  Traxsfeh  to  Commission. — The  head  of  any 

22  Executive  agency  may  transfer  or  othen\ise  make  avail- 

23  able  to  the  rnited  States  ("omniission  such  records  aiui 

24  documents  relating  to  claims  authorized  to  be  adjudicated 
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1  by  this  Act  as  may  be  required  by  the  United  States  Com- 

2  mission  in  carrying  out  its  functions  under  this  Act. 

3  (b)  Public  Disclosure. — Section  552  of  title  5  of 

4  the  United  States  Code   (commonly  referred  to  as  the 

5  "Freedom  of  Information  Act")  shall  not  apply  ^vith  re- 

6  spect  to  records  that,  as  determined  by  the  Secretary  of 

7  State,  are  required  under  the  rules  and  decisions  of  the 

8  United  Nations  Commission  to  be  withheld  from  public 

9  disclosure. 

10  SEC.  8.   STATUTE   OF   LIMITATIONS;   DISPOSITION   OF  UN- 

1 1  PAID  CERTIFIED  CLAIMS. 

12  (a)    Statute   of   Limitations. — Any   demand   or 

13  claim  for  payment  on  account  of  an  award  that  is  certified 

14  under  tlie  Iraq  claims  program  shall  be  barred  one  year 

15  after  tlie  publication  date  of  the  notice  required  by  sub- 

16  section  (b). 

17  (b)  Publication  of  Notice. — Nine  years  after  the 

18  latter  of— 

19  (1)  the  last  date  on  which  the  Secretar\-  of  the 

20  Treasuiy  covers   into   any  of  the   UN   Commission 

21  Claims  Funds,  or  into  any  fiuul  described  in  section 

22  3(b)(2),  amounts  allocated  to  that  fimd  pursuant  to 

23  section  3(b),  or 
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1  (2)  the  last  date  on  which  the  Secretary  of  the 

2  Treasury'  covers  into  the  Iraq  Claims  Fund  amounts 

3  allocated  to  that  fund  pursuant  to  section  3(d), 

4  the  Secretar\^  shall  publish  a  notice  in  the  Federal  Reg- 

5  ister  detailing  the  statute  of  limitations  provided  for  in 

6  subsection   (a)   and  identifSing  the  claim  numbers  and 

7  awardee  names  of  unpaid  certified  claims. 

8  (c)  Disposition  of  Unpaid  Certified  Claims. — 

9  Two  years  after  the  publication  date  of  the  notice  required 

10  by  subsection    (b),    any  unpaid   certified   claim   amount 

1 1  under  the  Iraq  claims  program,  and  any  remaining  bal- 

12  ance  in  any  of  the  UN  Commission  Claims  Funds,  in  the 

13  Iraq  Claims  Fund,  or  in  any  fiuid  referred  to  in  section 

14  3(b)(2)  to  tlie  extent  such  balance  reflects  amounts  depos- 

15  ited  pursuant  to  that  section,  shall  be  deposited  to  the  mis- 

16  cellancous  receipts  of  the  Treasuiy. 

17  SEC.  9.  definitions. 

18  As  used  in  this  Act — 

19  (1)    the   term    "Govei-nment   of  Iraq"    includes 

20  agencies,    iiistininiciitalities,    and    controlled    entities 

21  (including  public  sector  enterpri.ses)  of  that  govern- 

22  ment; 

23  (2)  the  term  "Executive  agency"  has  the  niean- 

24  iiig  gi\('n  that  tenu  l)y  si'ction  10;")  of  title  .5,  United 

25  States  {'()(!('; 
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1  (3)  the  term  "Iraq  claims  program"  means  the 

2  claims  whose  adjudication  is  provided  for  in  this  Act 

3  and  any  other  claims  that  are  within  the  jurisdiction 

4  of  the  United  Nations  Commission; 

5  (4)    the    term    "United    Nations    Commission" 

6  means  the  United  Nations  Compensation  Commis- 

7  sion  established  pursuant  to  United  Nations  Secu- 

8  rity  Council  Resolution  687  (1991);  and 

9  (5)    the    term    "United    States    Commission" 

10  means  the  Foreign  Claims  Settlement  Commission 

1 1  of  the  United  States. 
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Mr.  Oilman.  Mr.  Chairman 

OPENING  STATEMENT  OF  HON.  LEE  H.  HAMILTON 

Chairman  Hamilton.  Will  the  gentleman  hold  just  a  moment, 
please.  The  Chair  wants  to  note  that  H.R.  3221  contains  one  tech- 
nical change  from  the  draft  bill,  marked  up  by  the  Economic  Policy, 
Trade  and  Environment  Subcommittee  last  week.  The  change  re- 
sults from  a  drafting  error  in  narrowing  the  original  administration 
provision  on  disclosure  of  records.  Counsel  inadvertently  drafted 
the  provision  too  narrowly  to  allow  the  administration  to  comply 
with  U.N.  rules  and  procedures.  The  bill  before  you  corrects  that 
error. 

This  bill  provides  the  necessary  authority  to  establish,  maintain, 
and  ultimately  terminate  a  fair  and  orderly  system  for  adjudicating 
the  claims  oi  U.S.  nationals  against  Iraq.  In  other  claims  situa- 
tions, the  U.S.  Government  has  not  started  the  claims  settlement 
process  until  it  has  reached  a  government-to-govemment  settle- 
ment. With  Iraq,  there  is  no  reasonable  prospect  of  reaching  such 
a  settlement,  and  for  that  reason,  the  United  States  needs  the  au- 
thority this  bill  provides  to  vest  and  then  use  the  proceeds  from  fro- 
zen Iraqi  assets  in  the  United  States  to  provide  awards  to  U.S. 
claimants. 

We  ought  to  be  clear  on  one  point:  it  is  not  at  all  likely  that  ev- 
eryone with  claims  against  Iraq  will  be  reimbursed  in  full  for  their 
loss.  In  fact,  it  is  likely  that  no  one  will  be  reimbursed  in  full;  there 
is  simply  not  enough  money  to  go  around.  It  is  estimated  that  there 
will  be  approximately  $4  to  $5  billion  in  individual  and  government 
claims.  There's  approximately  $1.2  billion  in  frozen  Iraqi  assets  in 
this  country.  So,  we  have  to  ensure  a  process  that  is  as  fair  and 
equitable  for  settling  outstanding  claims  as  we  can  make  it. 

The  bill  is  directed  toward  two  goals:  it  sets  up  a  system  for  deal- 
ing with  the  claims  of  U.S.  nationals  that  predate  the  Gulf  War, 
and  it  sets  up  a  structure  for  handling  funds  that  the  United 
States  may  receive  from  the  U.N.  Commission.  The  U.N.  is  han- 
dling claims  that  result  from  Iraq's  invasion  and  occupation  of  Ku- 
wait. The  bill  authorizes  the  U.S.  Foreign  Claims  Settlement  Com- 
mission to  administer  and,  if  necessary,  to  allocate  funds  received 
from  the  U.N.  Commission.  The  U.N.  Commission  plans  to  use 
Iraqi  oil  exports  to  provide  compensation  to  foreign  governments, 
individuals  and  corporations  that  have  suffered  direct  loss,  damage 
or  injury  as  a  result  of  Iraq's  unlawful  invasion  and  occupation  of 
Kuwait. 

The  U.N.  Commission's  mandate  includes  providing  compensa- 
tion to  prisoners  of  war  who  have  suffered  losses  or  injuries  due  to 
treatment  that  violated  international  humanitarian  law.  The  U.N. 
Commission  will  not  hear  claims  of  U.S.  servicemen  who  may  have 
suffered  losses  in  the  course  of  their  duty  during  the  Iraq  war, 
however.  For  this  reason,  these  servicemen  are  given  special  prior- 
ity under  the  U.S.  Commission  procedures. 

Mr.  Gilman  will  offer  an  amendment,  with  my  support,  to  in- 
clude all  noncommercial  claims  of  individuals  arising  from  the  1987 
attack  on  the  U.S.S.  Stark  in  that  special  priority  category.  The  bill 
authorizes  the  U.S.  Commission  to  pay  claims  that  are  not  within 
the  jurisdiction  of  the  United  Nations  Compensation  Commission. 
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In  other  words,  the  U.S.  Commission  will  handle  other  losses  suf- 
fered by  U.S.  claimants,  such  as  prewar  debts  and  obligations,  in- 
jury claims  of  seamen  on  the  U.S.S.  Stark,  and  death  and  injury 
claims  of  operation  Desert  Storm  veterans. 

The  U.N.  Commission  is  up  and  running.  Filing  deadlines  for 
claimants  with  the  U.N.  Commission  have  been  set.  The  U.S.  needs 
a  structure  in  place  to  accommodate  the  U.N.  process.  Since  we  will 
not  be  able  to  reach  settlement  with  Iraq,  claimants  deserve  to 
have  their  claims  heard  while  the  evidence  of  their  losses  is  still 
fresh.  There  are  efforts  to  take  one  group  of  claimants,  those  with 
advised  letters  of  credit,  out  of  the  U.S.  Commission  process  and 
pay  them  in  full  and  ahead  of  all  other  individual  and  corporate 
claims.  In  the  view  of  the  Chair,  it  is  not  for  Congress  to  decide 
on  a  case-by-case  basis  which  companies  or  individuals  should  re- 
ceive what  percentage  payment  on  their  loss.  That's  precisely  the 
task  of  the  U.S.  Foreign  Claims  Settlement  Commission. 

I  believe  we  should  approve  this  legislation  so  that  we  can  allow 
the  U.S.  Commission  to  do  its  job  and  so  we  can  get  this  claims 
settlement  process  moving.  Is  there  further  discussion  or  amend- 
ment? Mr.  Oilman. 

OPENING  STATEMENT  OF  HON.  BENJAMIN  A.  GILMAN 

Mr.  Oilman.  Mr.  Chairman,  a  number  of  important  questions 
were  raised  at  yesterday's  hearing  concerning  the  extent  of  the 
claims  on  Iraqi  assets  and  the  priority  we  should  assign  to  those 
claims.  After  today's  markup,  I  would  hope  that  our  Committee 
would  remain  flexible  in  our  approach  to  this  legislation.  We  are 
going  to  have  to  make  certain  that  Iraq  remains  fully  liable  for  the 
damages  associated  with  their  invasion  of  Kuwait,  and  that  noth- 
ing that  we  do  in  this  legislation  takes  away  from  the  rights  of  the 
numerous  claimants  to  compensation  from  the  Claims  Commission 
or  from  Iraq  in  its  future  stream  of  oil  revenues. 

And,  Mr.  Chairman,  I'm  pleased  to  join  with  you  in  cosponsoring 
the  important  amendment  with  regard  to  the  67  sailors  that  were 
injured  in  the  brutal  and  unprovoked  attack  by  Iraqi  aircraft  on 
the  U.S.S.  Stark  on  May  17,  1987.  It  certainly  will  ensure  that 
these  Navy  personnel  and  their  families  are  given  no  less  priority 
than  all  the  pending  noncommercial  claims  of  the  members  of  the 
armed  forces  arising  out  of  the  Iraqi  invasion,  the  occupation  of 
Kuwait.  And  while  the  Iraqi  Oovemment  did  provide  compensation 
to  our  Oovemment  for  the  wrongful  death  payments  to  the  sailors 
on  the  U.S.S.  Stark  killed  in  this  attack,  no  agreement  was  reached 
with  the  Iraqis  on  the  compensation  of  those  wounded  prior  to  the 
Iraqi  invasion  of  Kuwait  in  1990. 

Accordingly,  adoption  of  our  amendment  will  not  mean  that  the 
U.S.  Oovemment  is  giving  up  in  its  efforts  to  ensure  that  Iraq  pro- 
vide us  full  compensation  for  those  injuries,  those  brave  men  that 
were  involved.  It  does  ensure,  however,  that  these  men  can  receive 
some  compensation  shortly  after  the  legislation  is  enacted.  So,  I 
would  encourage  my  colleagues  to  join  with  us  in  that  effort. 

hamilton/gilman  amendment 

Chairman  Hamilton.  The  gentleman's  offering  an  amendment  at 
this  time.  The  Chief  of  Staff  will  record  the  amendment. 
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Mr.  Van  Dusen.  Amendment  offered  by  Mr.  Oilman  and  Mr. 
Hamilton 

Chairman  Hamilton.  Without  objection,  further  reading  of  the 
amendment  is  dispensed  with,  printed  in  the  record  in  full  and 
open  for  amendment. 

[The  amendment  follows:] 

Amendment  Offered  by  Mr.  Hamilton/Gilman 

Page  2,  line  23,  before  the  period,  insert  "or  out  of  the  1987  attack  on  the  USS 
Stark". 

Chairman  Hamilton.  I  think  the  Committee  has  heard  the  de- 
scription given  by  Mr.  Oilman.  Do  you  have  any  further  comments, 
Mr.  Oilman? 

Mr.  Oilman.  No,  no  further  comments  and  I  move  the  amend- 
ment. 

Chairman  Hamilton.  Mr.  Lantos. 

Mr.  Lantos.  Mr.  Chairman,  I  want  to  commend  you  and  Mr.  Oil- 
man for  offering  this  amendment.  But,  I  would  like  to  state  for  the 
record  that  had  this  issue  not  been  raised  by  my  distinguished  col- 
league from  Nebraska,  Mr.  Bereuter,  and  myself  yesterday,  it 
would  not  now  be  in  this  bill.  And  I  want  the  administration  to 
note  for  future  reference  that  sloppily,  sloppily  prepared  measures 
will  get  very  careful  scrutiny  by  this  committee.  I  find  it  unthink- 
able and  unconscionable  that  the  victims  of  the  Iraqi  attack  on  the 
U.S.S.  Stark  would  not  have  been  included  in  the  legislation  sub- 
mitted by  the  administration. 

And  when  this  was  called  to  their  attention,  the  administration 
spokesman  indicated  that  he  has  no  objection  to  having  these  indi- 
viduals included.  And  it  was  only  unaer  serious  questioning  that 
the  administration  admitted  a  mistake  and  an  oversight.  I  think 
the  administration  should  be  the  first  one  to  propose  that  survivors 
of  that  tragedy  be  compensated  from  Iraqi  assets,  rather  than  just 
not  having  any  objections  to  such  a  procedure. 

This  undermines  the  confidence  of  some  members  of  the  commit- 
tee in  the  competence  of  some  members  of  the  administration  in 
presenting  to  this  committee  serious  pieces  of  legislation.  This  was 
not  a  policy  issue.  This  was  an  oversight,  but  a  very  serious  over- 
sight which  we  hope  will  not  occur  in  the  future.  Thank  you,  Mr. 
Chairman. 

Mr.  Oilman.  Mr.  Chairman,  I  move  the  amendment. 

Chairman  Hamilton.  The  Chair  wants  to  express  appreciation  to 
Mr.  Lantos  and  Mr.  Bereuter  for  pointing  that  out,  and  for  Mr.  Oil- 
man in  sponsoring  the  amendment.  Is  there  further  discussion? 

VOTE  ON  HAMILTON/GILMAN  AMENDMENT 

If  not,  the  question  is  on  the  adoption  of  the  amendment.  All  in 
favor,  signify  by  saying  aye. 

Those  opposed,  no. 

The  ayes  have  it  and  the  amendment  is  adopted. 

Mr.  Martinez.  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Martinez.  I  recognized  a  Republican 
for  the  amendment;  I'll  recognize  a  Democrat  now. 

Mr.  Martinez.  Mr.  Chairman,  I  really  don't  have  an  amendment. 
I  would  have  liked  to  offer  an  amendment  that  would  have — say  for 
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the  giving  of  priority.  And  I  understand  that  priorities  are  impor- 
tant, but  I  would  have  given  the  priority  for  all  of  the  money  that 
we  have  seized  in  assets  from  Iraq,  the  $1.2  billion  for  those  people 
that  were  afflicted  or  affected  by  the  Gulf  War  in  whatever  way. 

And  let  me  tell  you  why  I'm  concerned.  I'm  concerned  that  cer- 
tain Persian  Gulf  veterans  who  have  been  afflicted  by  debilitating 
health  problems  since  their  return  from  operation  Desert  Storm 
will  be  denied  compensation  under  the  Iraq  Claims  Act  of  1993. 
And  I  am  troubled  by  the  fact  that  we  do  not  know  the  standards 
by  which  the  U.S.  Foreign  Claims  Settlement  Commission  is  going 
to  review  veteran  claims.  If  our  own  government  refuses  to  recog- 
nize service-connected  health  problems  of  Persian  Gulf  veterans  be- 
cause their  medical  conditions  defy  diagnosis,  then  how  can  we  ex- 
pect the  U.S.  Commission  to  act  any  differently. 

If  the  Agent  Orange  debacle  has  taught  us  anything,  it  should 
be  that  we  are  duty  Dound  to  give  our  veterans  tne  benefit  of  the 
doubt.  It  took  Vietnam  veterans  nearly  17  years  to  have  their 
Agent  Orange  claims  recognized  by  the  U.S.  Government.  Persian 
Gulf  veterans  should  not  have  to  suffer  through  that  same  ordeal. 
Our  men  and  women  in  operation  Desert  Storm  were  exposed  to 
environmental  hazards  that  have  yet  to  be  fully  understood. 

For  example,  my  constituent,  Reuben  Negrete,  was  part  of  a  con- 
struction battalion  in  Bahrain  where  he  was  exposed  to  large  quan- 
tities of  oil  smoke,  generator  exhaust  fumes,  microwave  radiation 
and  all  types  of  chemical  agents.  During  a  14-year  career  in  the 
Navy,  Reuben  Negrete  was  in  perfect  physical  health.  It  was  only 
after  his  service  in  the  Persian  Gulf  that  Reuben  began  to  suffer 
the  loss  of  memory,  hair  loss,  chronic  fatigue,  severe  arthritis.  In 
fact,  Reuben's  ailments  are  so  severe  that  he  has  great  difficulty 
walking  even  a  street  block  and  suffers  constant  muscle  and  joint 
pain  throughout  his  body.  In  the  words  of  Reuben  Negrete's  moth- 
er, who  has  painfully  watched  the  physical  deterioration  of  her  33- 
year-old  son,  Reuben  has  become  a  shadow  of  his  former  self.  Those 
are  haunting  words  for  Reuben's  son,  wife  and  parents,  who  must 
live  through  the  devastating  consequences  of  the  Persian  Gulf. 

Mr.  Chairman,  for  the  sake  of  Persian  Gulf  veterans  like  Reuben 
Negrete,  I  believe  that  it  is  incumbent  upon  this  committee  to  ad- 
dress this  issue  in  the  committee's  report  language.  I  would  hope 
that  we  would  include  language  in  the  committee  report  that  urges 
the  U.S.  Commission  to  give  Persian  Gulf  veterans  the  benefit  of 
the  doubt  in  resolving  their  claims  against  Iraq. 

Mr.  Chairman,  my  own  preference,  like  I  said  in  the  beginning 
of  my  statement,  for  that  $1.2  billion  is  to  reserve  all  of  that  money 
for  the  people,  the  veterans  and  the  civilians  that  were  affected  di- 
rectly by  the  Persian  Gulf,  including  those  of  the  U.S.S.  Stark,  and 
all  commercial  claims  be  referred  to  the  fund  that  is  coming  from 
the  30  percent  assessment  on  the  Iraq  oil  sales.  I  would  think  that 
would  be  a  more  equitable  way  to  handle  it.  And  maybe  by  the 
time  this  comes  to  the  floor,  if  somebody  else  hasn't  offered  that 
amendment,  I  will  offer  that  amendment  on  the  floor  and  I  reserve 
my  right  to  do  so.  Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  Thank  you,  Mr.  Martinez.  You,  of  course, 
make  a  good  point  and  we  will  certainly  accommodate  you  with  re- 
gard to  the  report  language  as  you've  suggested. 
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Mr.  Bereuter. 

MOTION  OFFERED  BY  MR.  BEREUTER 

Mr.  Bereuter.  Thank  you.  Mr.  Chairman,  I  have  a  motion  at  the 
desk. 

Chairman  Hamilton.  The  clerk  will  report  the  motion.  The  clerk 
does  not  have  it? 

Mr.  Bereuter.  I  sent  it  down  there  just  a  minute  ago. 

Chairman  Hamilton.  Bring  it  up  here  and  we'll  read  the  motion. 
The  Chief  of  Staff  will  report  the  motion. 

Mr.  Van  Dusen.  Mr.  Bereuter's  motion:  "I  move  to  recommit  the 
bill  H.R,  3221  to  the  Subcommittee  on  Europe  and  the  Middle  East 
with  instructions  to  hold  further  hearings  and  report  back  legisla- 
tion to  the  committee  with  recommendations  no  earlier  than  2 
weeks  from  this  date." 

Chairman  Hamilton.  The  gentleman  is  recognized  and  in  sup- 
port of  his  motion. 

Mr.  Bereuter.  Thank  you,  Mr.  Chairman,  members  of  the  com- 
mittee. You've  heard  the  motion.  I  have  recommended  that — as  a 
part  of  this  motion,  I  have  included  the  phrase,  "with  recommenda- 
tions no  earlier  than  2  weeks  from  this  date."  I  hope  this  would 
demonstrate  my  goodwill  and  good  intentions  that  legislation 
should  be  enacted  by  the  Congress  ultimately  and  in  a  timely  fash- 
ion. 

I  want  this  committee  to  do  its  job  on  this  legislation.  This  legis- 
lation is  controversial.  It's  been  scarcely  considered  because  I  think 
it's  only  recently  that  we've  begun  to  understand  some  of  the  points 
of  contention  within  it.  The  fund  is  estimated  to  contain  about  $1.2 
to  $1.3  billion.  These  are  the  Iraqi  frozen  assets  that  have  not  been 
otherwise  disposed.  The  gentleman  from  Illinois,  Mr.  Manzullo, 
based  on  his  experience  was  suggesting  that  the  military  personnel 
and  other  non combatants  that  are  given  priority  by  this  legislation 
would  have  claims  that  perhaps  would  exhaust  this  alone. 

In  addition,  we  learned  in  the  course  of  the  hearing  yesterday  for 
the  first  time  that  the  U.S.  Government  claims,  themselves,  pri- 
marily CCC  loans,  since  Iraq  began  nonpayment  of  CCC  loans  only 
at  the  outbreak  of  hostilities,  those  claims  may  amount  to  $1.9  bil- 
lion. Beyond  that,  there  are  at  least  111  claimants.  I  believe  that 
not  only  are  parts  of  this  legislation  appropriately  subject  to  scru- 
tiny consideration  through  further  hearings,  possibly  amended  by 
legislation  but  I  also  believe  that  the  Office  of  Foreign  Asset  Con- 
trol is  making  some  decisions  about  commercial  claimants  that  at 
least  deserve  to  be  discussed  and  that  could  be  a  part  of  the  delib- 
eration. Maybe  the  legislation  should,  itself,  address  those  deci- 
sions that  are  being  made  under  existing  authority  by  the  Office 
of  Foreign  Asset  Control. 

In  any  case,  Mr.  Chairman,  I  believe  regardless  of  the  disposition 
of  this  motion,  that  this  legislation  should  not  come  to  the  House 
floor  under  suspension.  It  has  been  provided,  as  a  result  of  the 
hearings  being  completed  only  yesterday,  inadequate  time  to  draft 
amendment.  Mr.  Martinez  was  suggesting  he  may  like  to  reserve 
the  right  for  report  language;  or  as  I  understand  it,  amendment. 
And  while  I  hope  that  we  can  go  back  and  do  this  properly  by  refer- 
ral to  a  subcommittee,  and  I'm  referring  it  to  the  Europe  and  Mid- 
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die  East  Subcommittee  by  this  motion,  and  not  to  the  originating 
subcommittee  because  they  did  hold  a  short  set  of  hearings  on  the 
subject,  that  this  motion  might  have  your  favorable  consideration. 
Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Lantos. 

Mr.  Lantos.  Mr.  Chairman,  I  would  like  to  support  the  motion 
of  the  gentleman  from  Nebraska. 

I  believe  this  item  is  one  of  great  importance.  I  see  no  urgency 
in  dealing  with  it.  The  2-week  time  period  proposed  by  Congress- 
man Bereuter  is  reasonable.  I  think  it  is  appropriate  that  it  be 
given  full  consideration  and  I  urge  my  colleagues  to  support  Mr. 
Bereuter's  motion. 

Chairman  Hamilton.  Any  further  discussion? 

Mr.  Manzullo.  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Manzullo. 

Mr.  Manzullo.  I  would  speak  in  behalf  of  Mr.  Bereuter's  motion. 
I  think  it's  appropriate.  We  worked  very  closely  with  the  Depart- 
ment of  State,  who  gave  us  about  a  half  an  hour  ago  some  docu- 
ments. I'm  sure  they  worked  through  the  night  to  make  those 
available  to  us  this  morning.  There  are  a  lot  of  questions.  But  there 
is  a  joint  spirit  here  among  all  the  Members  to  do  the  correct  thing 
and  we're  headed  in  the  right  direction. 

But,  I  would  like  to  have  these  hearings  held  because  of  one  of 
the  things  that  we  have  discovered  in  conversations  with  Congress- 
man Steve  Buyer  of  Indiana,  who  is  a  Gulf  War  vet,  concerning  a 
considerable  number  of  Gulf  War  vets  who  are  suffering  maladies 
as  a  result  of  being  in  the  war.  And  the  purpose  of  tne  2-week 
delay  would  not  be  to  discuss  the  validity  of  these  claims,  but  to 
show  that  there  are  amendments,  such  as  the  one  that  I  will  work 
with  the  committee  to  enlarge  the  U.N.  Commission  to  encompass 
claims  of  soldiers  who  were  injured.  But  who  were  not  POWs  who 
suffered  Geneva  rights  mistreatment;  and  also  to  ask  the  Grovern- 
ment  of  Kuwait  to  consider  kicking  in  monies  to  reimburse  these 
American  soldiers. 

So,  Mr.  Bereuter's  request,  I  think,  is  reasonable.  It  will  give  us 
time  to  address  the  commercial  claims  and  the  personnel  injury 
claims.  And  I  would  suggest  that  the  members  of  the  Foreign  Af- 
fairs Committee  here  today  agree  to  that  request. 

Mr.  Smith.  Mr.  Chairman. 

Chairman  Hamilton.  I  didn't  hear  who  it  was.  Mr.  Smith. 

Mr.  Smith.  Thank  you,  very  much,  Mr.  Chairman.  I  want  to  as- 
sociate myself  with  the  remarks  of  Mr.  Martinez.  I  serve  as  Rank- 
ing Member  on  the  Hospitals  and  Health  Care  Subcommittee,  a 
Veterans  Affairs  Committee,  and  for  13  years  went  through  that 
very  difficult  process  of  trying  to  justly  compensate  our  Agent  Or- 
ange veterans.  And  only  recently  did  the  proper  presumptive  dis- 
ability compensation  get  awarded  after  the  National  Academy  of 
Sciences  finally  determined  what  many  of  us  believed  to  be  the 
case,  that  many  of  the  anomalies  associated  with  Agent  Orange 
were  directly  attributable  to  it. 

Now,  we  nave  a  situation  where  a  number  of  environmental  fac- 
tors in  the  Persian  Gulf  War  have  adversely  afflicted  our  service- 
men and  servicewomen.  This  Congress  has  moved  our  committee 
and  the  House  has  moved  on  H.R.  2535  in  early  August  to  provide 
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a  presumptive  priority  care  in  our  health  care  situation  among  the 
hospitals  and  outpatient  clinics.  But,  we  do  not  provide  compensa- 
tion. So,  I  think  Mr.  Martinez  makes  an  excellent  point  that  this 
is  something  that  ought  not  to  be  left  off  the  table,  because  many 
of  our  men  are  suffering:  environmental  hazards,  inhalation  of 
smoke,  particularly  when  those  well  fires  were  burning  out  of  con- 
trol, and  a  host  of  other  diseases  and  problems.  So,  I  think  Mr.  Be- 
reuter  has  an  excellent  point  and  I  thank  Mr.  Martinez  for  bring- 
ing that  up. 

Mr.  Hastings.  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Hastings. 

Mr.  Hastings.  Thank  you,  Mr.  Chairman.  I  would  like  to  support 
Mr.  Bereuter's  motion,  as  well.  Mr.  Chairman,  as  you  know  and  the 
members  who  were  present  yesterday  in  the  hearing,  I  raised  a  few 
questions.  They  were  not  major  questions  and  I  think  they  were  re- 
solvable. But,  I  would,  in  light  of  the  fact  that  an  opportunity  may 
be  presented  to  further  inquire  about  them,  I  believe  it  appropriate 
ana  reasonable  that  we  imdertake  this  all  too  brief  delay  so  that 
we  can  be  more  meticulous. 

I  would  add,  Mr.  Chairman,  that  I  believe  not  only  that  the  spir- 
it, but  the  commitment  of  the  administration  with  reference  to  this 
matter  is  not  being  questioned.  It  is  the  membership  that  needs 
more  time  to  participate  with  them.  I  thank  vou,  Mr.  Chairman. 

Chairman  Hamilton.  Any  further  discussion? 

Mr.  Gejdenson.  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Gejdenson. 

Mr.  Gejdenson.  Well,  it  just  seems  to  me  that  the  longer  we 
delay,  the  longer  the  victims  get  no  benefit,  the  more  likely  that 
a  handful  of  large  corporations  with  large  legal  staffs  will  get  the 
lion's  share  of  the  benefit.  And  I  guess  the  fundamental  question 
comes  down  to  whether  Congress  is  here  to  provide  protection  for 
the  broader  segment  of  society,  or  are  we  here  to  try  to  set  up  a 
system  that  will  allow  a  handful  of  very  large  corporations  to  walk 
away  with  the  lion's  share  of  the  money,  leaving  next  to  nothing 
for  those  who  were  injured,  those  who  fought  in  the  war  on  our 
side,  and  some  smaller  individuals  who  will  oe  truly  devastated  by 
this  delay. 

I  mean,  the  question  is  very  simple:  do  you  think  we  ought  to 
stop  the  process  so  a  handful  of  large  companies  can  get  most  of 
the  money?  They  may  have  very  legitimate  claims,  but  they  will 
survive  without  this  legislation  very  nicely. 

Mr.  Wynn.  Would  the  gentleman  yield? 

Mr.  Gejdenson.  Yes,  Id  be  happy  to  yield. 

Mr.  Wynn.  Thank  you.  I  just  wanted  a  clarification — sorry  to 
startle  you.  I  just  wanted  a  clarification.  It  was  my  assumption 
that  the  bill  contained  a  priority  structure  under  which  individuals, 
including  members  of  the  military,  would  have  first  priority.  Is  that 
not  the  case? 

Mr.  Gejdenson.  That's  correct.  And  without  this  bill,  unless  they 
were  able  to  retain  legal  counsel  and  get  in  line  with  all  the  large 
corporations,  they'd  be  left  behind. 

Mr.  Wynn.  Is  it  basically  your  position,  then,  that  the  assets  are 
going  to  be  disposed  of  in  the  absence  of  our  passing  this  bill  imme- 
diately? 
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Mr.  Gejdenson.  I  think  there's  no  question  that  there's  a  far 
greater  Hkelihood  that  large  corporations  will  walk  away  with  the 
Bulk  of  the  assets,  leaving  nothing  for  people  in  the  military. 

Mr.  Wynn.  Under  what  authority  would  they  be  acting?  What 
would  be  the 

Mr.  Gejdenson.  They'd  just  take  normal  judicial  action  of  filing 
their  claims,  and  various  courts  would  hear  their  claims  and  indi- 
vidually diwy  up  whatever  is  available. 

Mr.  WYNN.  Would  it  be  up  to  Federal  legislation?  Even  if  they'd 
initiated  claims,  could  we  not  preempt  any  adjudication  based  on 
a  priority  system  that  we  would  set  up? 

Mr.  Gejdenson.  Well,  it  would  get  much  more  difficult,  it  seems 
to  me,  once  the  courts  divvied  up  the  money  to  then  step  forward, 
go  after  each  of  the  individual  companies,  get  the  money  back  from 
those  companies,  put  it  back  into  a  kitty  and  try  to  do  it  all  over 
again.  The  money  is  in  one  place  now.  It  hasn't  been  divided  up. 
We  ought  to  protect  the  people  we've  been  sent  here  to  protect. 

Chairman  Hamilton.  If  we  could  have  the  administration  re- 
spond to  the  questions  raised  by  Mr.  Wynn.  Is  there  someone  that 
could  do  that?  Identify  yourself,  please. 

STATEMENT  OF  RONALD  BETTAUER,  ASSISTANT  LEGAL 
ADVISER  FOR  CLAIMS,  DEPARTMENT  OF  STATE 

Mr.  Bettauer.  I'm  Ronald  Bettauer,  the  Assistant  Legal  Adviser 
for  Claims  at  the  State  Department.  The  question  was? 

Mr.  Wynn.  Well,  basically,  I  associate  myself  with  the  comments 
of  Mr.  Martinez.  With  regard  to  the  concern  for  individual  mem- 
bers of  the  military  and  civilians  who  were  adversely  affected,  if  a 
2-week  delay  would  facilitate  their  getting  a  share  of  the  assets, 
then  I  would  support  that.  If  a  2-week  delay  would  hinder,  as  has 
been  suggested  by  Mr.  Grejdenson,  their  getting  fair  compensation, 
then  I  would  probably  not  support  it.  So,  I  need  to  get  some  clari- 
fication as  to  now  can  we  best  protect  the  rights  of  the  individual 
servicemen  and  civilians. 

Mr.  Martesiez.  Would  the  gentleman  yield  so  I  can  expand  on 
that  question  you  asked? 

Mr.  Wynn.  Certainly. 

Mr.  Martinez.  In  the  first  place,  I  don't  see  anybody  rushing  to 
expend  all  of  the  funds.  Those  funds  are  going  to  come  from  Iraqi 
oil  sales,  30  percent  of  which  will  be  garnished  by  the  U.N. 

Mr.  Gejdenson.  Gentleman,  you're  claiming  my  time. 

Mr.  Martinez.  And  the  $1.2  bilHon 

Mr.  Gejdenson.  You're  claiming  my  time. 

Mr.  Martinez.  Would  you  excuse  me.  I'm  asking  a  question. 

Chairman  Hamilton.  Mr.  Gejdenson  has  the  time. 

Mr.  Gejdenson.  Let  me  clarify  that  point,  those  are  two  separate 
funds.  We're  not  affecting  the  U.N.  fund.  This  fund  is  the  frozen 
assets  in  this  country. 

Mr.  Martinez.  If  you'll  allow  me  to  finish  asking  my  question 
you'll  too  learn  that  I  know  exactly  what  the  funds  are. 

Mr.  Gejdenson.  I'll  be  happy  to  yield  back  to  my  friend  from 
California. 

Mr.  Martinez.  The  $1.2  billion  are  the  assets  that  are  frozen.  Is 
there  a  deadhne  in  which  this  money  has  to  be  distributed?  Is 
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there  a  court  actually  processing  claims  now  and  is  going  to  act  im- 
minently before  the  2  weeks  on  any  of  those  claims  to  award  any 
monies? 

Mr.  Bettauer.  Mr.  Chairman,  I'm  not  aware  of  specific  court 
deadlines.  But,  there  are  court  actions  underway  and  delay,  I 
think,  works  against  the  individuals;  and  acting  expeditiously 
works  for  the  individuals.  The  sooner  that  we  put  in  place  this  leg- 
islation, the  sooner  that  we  can  start  the  process  of  adjudicating 
their  claims  and  seeing  what  the  appropriate  distribution  is  to 
them  of  the  monies  that  are  now  blocked. 

Mr.  Martinez.  Spoken  like  a  true  Democrat,  but  that  didn't  an- 
swer my  question.  My  question  was:  do  you  know  of  any  deadline 
by  which  an  award  is  going  to  be  made?  Is  there,  within  2  weeks, 
you  know  for  a  fact  that  some  judge  is  somewhere  going  to  say  this 
claim  is  awarded? 

Mr.  Bettauer.  Congressman,  I  started  my  response  by  saying  I 
was  not  aware  of  a  specific  date,  but  the  court  actions  were  under- 
way now  and  that,  therefore,  it  was  better  for  individuals  that  we 
move  as  expeditiously  as  possible. 

Mr.  Gejdenson.  Reclaiming  my  time.  The  Con  sack  case  is  an  ex- 
ample of  court  action  that  has  already  occurred,  especially  for  the 
gentleman  from  California.  Consack — the  case  of  Consack  court  ac- 
tion has  occurred.  We're  now  down  to  the  appeal  process.  If  tomor- 
row another  court  action  begins  and  is  dealt  with  in  some  expedi- 
tious fashion,  a  week  or  two  down  the  road,  we  could  be  dealing 
with  a  second  appeal  process.  There's  no  gain  in  waiting  in  this 
process. 

Mr.  Martinez.  If  the  gentleman  would  yield. 

Mr.  Gejdenson.  I'd  be  happy  to  yield. 

Mr.  Martinez.  Before,  you  know,  he  knows,  as  well  as  anyone 
else  does,  that  between  the  time  a  court  takes  action  and  makes 
a  decision,  there's  a  whole  system  of  processing  by  which  any  claim 
is  paid.  And  I  doubt  that  within  2  weeks  that  any  claim  is  going 
to  be  paid.  And  if  this  Committee  would  take  back  this  legislation 
and  readjust  the  priorities,  which  I  believe  were  made  with  a  bu- 
reaucratic mentality;  that  those  priorities  were  there  with  the  com- 
passion for  the  people;  that  we  disturbed  their  lives  and  sent  them 
to  the  Gulf  War,  out  of  civilian  life  in  some  cases,  out  of  the  mili- 
tary in  other  cases;  where  those  people  who  had  military  careers 
will  have  now  ended  because  of  the  Gulf  War;  and  those  reservists 
who  were  called  up  who  had  businesses,  who  have  lost  their  busi- 
nesses because  of  the  war.  And  those  priorities  were  set  as  a  prior- 
ity of  all  of  the  expenditure,  out  of  the  $1.2  billion  fund.  I  think 
that  would  cease  and  desist  any  court  action  that  was  taken. 

debate  on  bereuter  motion 

Chairman  Hamilton.  Let  the  Chair  just  intervene  here,  if  he 
may.  We  have  a  motion  pending  by  Mr.  Bereuter  of  Nebraska.  That 
motion  is  to  recommit  the  bill  to  the  subcommittee  for  further  con- 
sideration. And  the  motion  also  has  in  it  a  provision  that  rec- 
ommendation should  be  reported  back  to  the  full  committee  in  2- 
weeks  time  from  this  date.  The  Chair  really  doesn't  know  how  the 
votes  fall  on  this  particular  motion,  but  it's  very  obvious  that  the 
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committee  is  quite  narrowly  evenly  split  on  it.  Under  that  cir- 
cumstance, I  don't  think  it's  advisable  to  push  the  bill  forward. 

I  personally  think  it's  very  important  for  us  to  move  ahead  on 
this  legislation  for  the  reasons  that  have  been  stated  very  well  by 
Mr.  Gejdenson  and  others.  We  do  have  here  a  situation,  the  race 
to  the  assets.  Lawyers  are  very  familiar  with  that  and  there  are 
big  bucks  involved  here.  These  claims  cases  are  never  easy.  The 
Czech  Claim  case,  some  of  the  other  claims  cases  we've  had  have 
been  very  difficult.  And  it  is  our  obligation,  I  think,  to  try  to  put 
into  place  as  quickly  as  we  can  a  procedure  that  most  people,  at 
least,  perceive  to  be  fair. 

Members  should  be  aware  that  a  lot  of  things  are  happening  out- 
side this  committee  room  with  respect  to  those  assets.  There  are 
court  cases  going  forward;  there's  a  State  Department  authoriza- 
tion bill  moving;  and  there  is  very  aggressive  action  on  the  part  of 
very  large  claimants  to  get  at  these  assets.  And  I  think  it  is  impor- 
tant that  this  bill  come  up  promptly. 

Having  said  that,  I  also  think  that  there  is  a  lot  of  things  to  be 
discussed  here,  as  Mr.  Bereuter  and  others  have  mentioned.  And 
it  is  the  Chair's  judgement,  although  he  wants  to  move  the  bill  for- 
ward as  quickly  as  possible,  that  we  should  accept  Mr.  Bereuter's 
motion;  try  to  work  out  some  of  these  problems. 

Now  there's  another  factor  here,  and  the  factor  is  the  situation 
on  the  floor.  Mr.  Bereuter  said  he  did  not  want  this  bill  to  come 
out  under  suspension.  I  can  appreciate  that.  The  fact  of  the  matter 
is  with  the  calendar  as  it  is  today,  we  can't  get  this  bill  on  the 
floor,  unless  it  comes  out  under  suspension  in  all  likelihood — at 
least  that's  my  impression.  And,  therefore,  I  think  it's  very  impor- 
tant, very  important  that  we  try  to  work  out  these  differences  if  we 
can,  and  I  think  we  probably  can  in  the  Committee. 

With  that  in  mind  then,  it's  the  Chair's  thought  that  we  accept 
the  Bereuter  motion.  And  the  Chair  will  instruct  the  staff  to  work 
with  Mr.  Bereuter  and  others  on  both  the  majority  and  the  minor- 
ity side  to  see  if  we  can  work  through  some  of  the  problems  here 
as  quickly  as  possible  and  bring  the  bill  back  up  before  the  commit- 
tee for  consideration. 

Mr.  Bereuter,  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Bereuter. 

Mr.  Bereuter.  Thank  you,  very  much,  Mr.  Chairman.  I  sincerely 
appreciate  your  attitude  and  your  counsel  on  this  matter.  I  do 
think  it  is  possible  that  we  could  work  out  the  differences  so  that 
it  could  move  to  suspension  calendar,  and  we  would  actually  expe- 
dite the  legislation.  And  my  motion  actually  does  read  no  earlier 
than  2  weeks  from  this  date,  because  I  did  not  want  to  mandate 
a  particular  date  that  the  chairman  would  have  to  meet.  But  if  he 
chooses  to  bring  it  up  2  weeks  from  today,  I  certainly  have  no  ob- 
jection. 

Chairman  Hamilton.  Yes,  I  will  see  how  the  discussions  go  on 
that.  You're  right,  it  does  say  no  earlier  than  2  weeks.  Mr.  Grejden- 
son. 

Mr.  Gejdenson.  I  just  say  that — particularly  for  my  friend  from 
California,  who  I  know  shares  my  basic  values  on  this  issue — that 
we're  not  about  to  delay  this  2  weeks,  which  will  bring  us  to  the 
end  of  October.  With  an  adjournment  date  that  will  be  somewhere 
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in  the  range  of  November  22,  it  is  now  very  highly  probable  that 
we'll  not  deal  with  this  legislation  until  we  come  back  in  the  end 
of  January,  beginning  of  February.  And  I  just  like  to  say  to  all  my 
colleagues  on  this  Committee  that  I  think  we  do  have  an  obligation 
to  protect  the  individuals  over  the  large  corporations.  And  I  cer- 
tainly hope  that  we  can  move  this  forward  expeditiously,  and  not 
come  back  here  in  earlv  winter  with  stalls  in  the  Senate  by  Senate 
filibusters  to  find  out  tnat  the  men  and  women  who  we  were  trying 
to  protect  have  lost  their  assets  to  court  actions  and  delays  in  the 
Congress. 

Chairman  HAMILTON.  Mr.  Oilman. 

Mr.  Oilman.  Thank  you,  Mr.  Chairman,  I  appreciate  your  states- 
man-like effort  to  allow  all  of  the  parties  to  be  fiilly  heard  with  re- 
gard to  this  very  significant  measure.  And  I  would  urge  our  admin- 
istration people  who  are  here,  and  we  welcome  their  input,  to  work 
with  those  of  us  on  the  committee  who  do  have  some  concern  to  try 
to  work  out  an  appropriate  remedy  that  will  be  acceptable  to  the 
Congress.  Thank  you,  Mr.  Chairman. 

Mr.  Martinez.  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Martinez. 

Mr.  Martinez.  I  would  have  hoped  that  my  colleague,  Mr.  Oejd- 
enson,  wouldn't  have  left  because  his  remarks  that  he  referred  to 
me  seemed  to  be  indicating  that  I'm  not  as  much  interested  in  the 
individuals  than  I  am  in  the  corporations,  or  the  corporation  would 
somehow  win  out.  Let  me  underscore  something,  that  the  Federal 
Oovemment  controls  that  monev.  Those  assets  were  seized  by  the 
Federal  Oovemment,  and  it  will  be  the  Federal  Grovemment  and 
the  Congress  to  decide  what  the  priorities  will  be,  not  the  bureauc- 
racy. 

Mr.  Bereuter  has  already  suggested  that  he  has  no  desire  to 
delay  this  any  longer  than  absolutely  necessary.  And  he  has  also 
expressed  a  willingness  to  work  with  all  parties  concerned  to  be 
able  to  bring  it  back  within  that  amount  of  time.  And  that  2-week 
delay  is  not  such  an  amount  of  time  that  would  cause  what  Mr. 
Oejdenson  imagines  will  happen,  that  all  the  corporations  will  walk 
off  with  the  money.  I'm  hoping  that  out  of  these  negotiations  comes 
a  determination  that  the  $1.2  billion  be  reserved  for  those  claims 
from  those  service-connected  injuries  through  the  Oulf  War  and 
from  the  U.S.S.  Stark.  And  that  the  claims — commercial  claims  and 
other  claims — prewar  claims  come  out  of  the  30  percent  assessment 
of  the  Iraqi  oil. 

VOTE  ON  BEREUTER  MOTION 

Chairman  Hamilton.  Question  occurs  on  the  motion.  All  in  favor 
say  aye. 

Those  opposed,  no. 

The  ayes  have  it.  The  bill  is  recommitted. 

Chairman  Hamilton.  The  Committee  stands  adjourned  with  the 
chairman's  expression  of  appreciation  to  Members  for  their  partici- 
pation. 

[Whereupon,  at  10:53  a.m.,  the  committee  was  adjourned.] 
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House  of  Representatives, 
Committee  on  Foreign  Affairs, 
Subcommittee  on  Europe  and  the  Middle  East, 

Washington,  DC. 

The  committee  met,  pursuant  to  call,  at  10:40  a.m.  in  room  2172, 
Raybum  House  Office  Building,  Hon.  Lee  H.  Hamilton  (chairman) 
presiding. 

OPENING  STATEMENT  OF  HON.  LEE  H.  HAMILTON 

Chairman  Hamilton.  The  hearing  will  please  come  to  order. 

I  want  to  welcome  our  witnesses  mis  morning.  Tom  Block  is  from 
the  Bankers'  Association  For  Foreign  Trade;  James  Byrne,  a  Pro- 
fessor at  the  George  Mason  University  School  of  Law;  Anthony 
Lewis,  President  of  the  Klein-Berger  Company;  and  James  Magill, 
Director,  National  Legislative  Service,  Veterans  of  Foreign  Wars  of 
the  United  States. 

We  call  these  witnesses  to  discuss  their  views  on  the  administra- 
tion's request  for  legislation  to  adjudicate  the  claims  of  U.S.  nation- 
als against  Iraq. 

It  is  my  understanding  that  Mr.  Block  is  here  to  represent  the 
views  of  U.S.  banks,  Mr.  Byrne  is  here  to  offer  an  academic  per- 
spective on  letters  of  credit  law,  Mr.  Lewis  is  here  to  discuss  the 
situation  of  his  company,  and  Mr.  Magill  is  here  to  speak  for  serv- 
ice personnel  who  may  submit  claims  under  this  legislation. 

I  have  introduced  this  bill  in  slightly  redrafted  form  as  H.R. 
3221,  the  Iraq  Claims  Act  of  1993.  The  committee  has  a  lot  of  ques- 
tions about  it. 

I  appreciate  the  participation  and  interest  of  Mr.  Lantos  and  Mr. 
Bereuter,  Mr,  Manzullo,  and  others  in  this  bill. 

We  look  forward  to  your  testimony  today.  I  understand  each  of 
you  have  brief  statements.  We  wilLbegin  with  those  now. 

Mr.  Block,  we  will  begin  with  you.  I  trust  you  will  each  take  just 
a  few  minutes  in  your  comments. 

Mr.  Block,  you  may  proceed. 

STATEMENT  OF  L.  THOMAS  BLOCK,  BANKERS'  ASSOCIATION 

FOR  FOREIGN  TRADE 

Mr.  Block.  I  am  Tom  Block,  a  senior  vice  president  of  Chemical 
Bank  in  New  York.  I  am  here  to  testify  on  behalf  of  the  Bankers' 
Association  for  Foreign  Trade. 

BAFT  is  a  trade  association  of  virtually  all  U.S.  banks  that  are 
actively  involved  in  international  banking,  including  especially  the 
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financing  of  U.S.  trade.  The  letter  of  credit  is  used  by  all  of  our 
member  institutions  for  financing  trade  transactions  and  is  the  cor- 
nerstone of  international  trade  banking. 

The  overriding  importance  of  the  letter  of  credit  is  that  it  allows 
buyers  and  sellers  of  goods  in  different  countries  to  conduct  trans- 
actions that  otherwise  would  not  occur  because  of  credit  or  other 
risk  considerations. 

Anything  that  undermines  the  legal  validity  of  letters  of  credit 
directly  undermines  the  flow  of  international  trade. 

In  a  typical  letter  of  credit  transaction,  a  customer  of  a  bank, 
known  as  the  accoimt  party,  will  request  his  bank  to  issue  a  letter 
of  credit  for  the  benefit  of  a  third  party,  known  as  the  beneficiary. 
Usually,  the  account  party  is  a  buyer  of  goods  from  a  beneficiary, 
the  seller,  which  is  unwilling  to  ship  on  open  account  terms. 

Instead,  the  seller  wants  assurance  from  the  buyer  that  if  the 
seller  ships  its  goods,  it  will  be  paid  by  the  account  party's  bank. 
The  beneficiary,  the  seller,  thus  does  not  have  to  rely  on  the  credit 
of  the  buyer  to  pay.  Instead,  the  seller  can  rely  on  tne  credit  of  the 
buyer's  bank. 

In  this  regard,  the  buyer's  bank  issues  a  letter  of  credit  in  favor 
of  the  beneficiaiy,  the  seller,  which  is  a  separate  legal  contract  as- 
suring the  beneficiary  that  it  will  be  paid  upon  the  presentation  of 
certain  documents,  usually  shipping  documents. 

The  two  critical  legal  principles  of  letters  of  credit  law  are  that 
the  obligation  of  the  issuing  bank  to  pay  the  beneficiary  is  separate 
from  any  underlying  contract  between  its  account  party,  the  buyer, 
and  the  beneficiaiy,  the  seller,  and  the  issuing  bank  only  pays 
upon  the  receipt  of  documents  that  strictly  comply  with  the  terms 
of  the  letter  of  credit. 

Because  a  buyer's  bank  is  often  unknown  to  a  seller,  the  issuing 
bank  will  often  arrange  to  have  a  bank  in  the  seller's  country  ei- 
ther advise  or  confirm  the  letter  of  credit  which  it  issues. 

If  a  local  bank  becomes  a  confirming  bank,  it  becomes  liable  to 
pay  the  seller  (beneficiary)  under  the  terms  of  the  letter  of  credit. 
Should  the  local  bank  serve  only  as  an  advising  bank  and  advise 
the  letter  of  credit,  it  acts  merely  as  an  agent  of  the  issuing  bank 
and  does  not  become  liable  to  the  seller,  the  beneficiary. 

Proposals  have  been  made  that  violate  these  established  prin- 
ciples of  commercial  law  by  requiring  the  payment  of  blocked  Iraqi 
funds  to  U.S.  beneficiaries  of  letters  of  credit  which  have  not  com- 
plied with  the  terms  of  the  letter  of  credit  with  the  issuing  bank. 

In  addition,  the  proposals  could  require  advising  U.S.  banks  to 
pay  beneficiaries  out  of  blocked  funds,  even  though  such  banks 
acted  solely  as  agent  for  the  issuing  Iraqi  Bank. 

In  this  regard,  the  proposal  appears  to  be  based  on  a  misconcep- 
tion that  Iraqi  banks  which  issued  letters  of  credit  on  behalf  of 
Iraqi  buyers  of  U.S.  goods,  earmarked  funds  in  special  accounts  by 
advising  U.S.  banks  to  pay  the  letters  of  credit.  This  was  not  the 
case,  as  payments  on  letters  of  credit  are  generally  made  from  a 
bank's  general  funds,  not  earmarked  accounts.  In  addition,  Advis- 
ing Banks  are  not  liable  to  the  beneficiary  on  the  letter  of  credit 
of  the  issuing  bank.  To  suggest  that  Beneficiaries  should  be  paid 
on  letters  of  credit  without  complying  with  the  documentation  re- 
quirements of  the  credit  or  to  suggest  that  advising  bank  funds  are 
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earmarked  to  pay  letters  of  credit  would  undermine  fundamental 
legal  principles  in  this  area  and  cast  a  cloud  of  uncertainty  over 
the  willingness  of  U.S.  banks  to  participate  in  letter  of  credit  trans- 
actions financing  U.S.  exports. 

The  proposal  would,  in  effect,  create  a  special  priority  for  certain 
sellers  of  U.S.  goods  in  the  distribution  of  blocked  Iraqi  assets  at 
the  expense  of  other  claimants.  This  violates  fundamental  prin- 
ciples of  legal  fairness,  as  such  payments  may  result  in  there  being 
insufficient  funds  to  pay  other  claimants.  It  is  simply  not  wise  pub- 
lic policy  to  legislate  claims  priorities  on  an  ad  hoc  basis  in  re- 
sponse to  particular  constituent  interests. 

We  believe  the  proposals  mentioned  could  seriously  impair  the  fi- 
nancing of  U.S.  exports  and  other  international  transactions. 
Therefore,  BAFT  strongly  urges  the  committee  to  reject  any 
amendment  that  may  be  offered  concerning  payments  on  letters  of 
credit  from  blocked  Iraqi  funds. 

Chairman  Hamilton.  Thank  you  very  much,  Mr.  Block.  Mr. 
Byrne. 

STATEMENT  OF  JAMES  E.  BYRNE,  PROFESSOR  OF  LAW, 
GEORGE  MASON  UNIVERSITY 

Mr.  Byrne.  Thank  you,  Mr.  Chairman, 

I  should  mention  that  until  5:30  yesterday  afternoon,  I  was  not 
aware  that  I  was  going  to  appear  before  the  committee.  I  taught 
a  class  from  8  to  10  p.m.,  and  so  the  material  that  I  have  made 
available  to  you  was  put  together  hastily,  and  I  have  no  intention 
of  reading  it  to  you. 

What  I  have  given  you  is,  first  of  all,  an  attempt  to  delineate 
some  of  the  principles  which  govern  letters  of  credit  law  and  prac- 
tice in  a  brief  five-page  statement. 

I  have  also  made  available  to  you,  although  I  don't  know  if  it  has 
been  distributed,  some  of  the  fundamental  sources  of  letters  of 
credit  law  and  practice,  UCP  400,  500,  Article  5  of  Uniform  Com- 
mercial Code,  the  U.N.  Commission  on  International  Trade  Laws 
draft  proposal  on  standby  letter  of  credit — which  is  a  proposal  by 
the  United  States  of  America — and  proposed  rules  for  a  convention 
on  international  letters  of  credit  and  independent  guarantees,  and 
the  U.S.  Council  on  International  Bank's  Reimbursement  Guide- 
lines. 

These  materials  are  relevant  to  the  issues  before  the  committee 
today.  With  respect  to  a  letter  of  credit,  this  is  a  vital  component 
of  U.S.  international  trade.  In  my  own  estimate,  there  are  approxi- 
mately $560  billion  outstanding  by  banks  around  the  world  which 
are  available  to  facilitate  international  trade. 

U.S.  banks  have  played  a  leading  role  in  this  industry  since  the 
first  world  war  and  have  played  a  major  role  in  the  formulation  of 
international  rules  which  are  based  on  principles  of  comity  and  an 
attempt  of  fairness  with  regard  to  all  parties  to  the  transaction. 

It  is  because  of  this  perceived  fairness  in  the  market  with  respect 
to  the  rules  that  govern  letter  of  credit  practice  that  the  letter  of 
credit  has  become  the  quintessential  instrument  for  international 
trade  facilitation  and  finance. 
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In  the  United  States,  there  are  a  variety  of  types  of  letters  of 
credit.  There  is  no  point  in  going  into  them.  Mr.  Block  has  well 
stated  a  typical  example  of  a  commercial  letter  of  credit. 

Although  I  should  mention  that  there  are  also  involved  in  the  im- 
plications of  decisions  that  you  are  making  performance  standby 
letter  of  credit  and  financial  standby  letter  of  credit  which  are 
widely  used  in  the  United  States  and  which  are  being  used  increas- 
ingly throughout  the  world. 

So  that  the  extent  of  your  decisions  have  some  ramifications  on 
the  abihty  of  the  U.S.  banks  and  their  reputations  in  the  inter- 
national market  goes  well  beyond  the  context  of  commercial  letters 
of  credit  in  typical  sales  transactions. 

The  key  to  understanding  a  letter  of  credit  is  that  it  is  essen- 
tially an  intermediated  transaction.  A  letter  of  credit  issuer  and  the 
banks  which  work  with  it  are,  in  effect,  middle  men.  They  do  not 
themselves  engage  in  the  underlying  transaction  either  as  buyer  or 
seller.  Their  role  is  essentially  of  an  intermediary  character.  They 
are,  if  you  will,  a  trusted  pay  master,  and  that  is  essentially  what 
it  is  that  is  so  useful  about  the  letter  of  credit. 

The  features  that  Mr.  Block  spoke  about,  the  independents  of  the 
letter  of  credit,  and  a  feature  which  he  did  not  speak  about,  its  doc- 
umentary character,  are  intertwined  and  foundational  to  under- 
standing how  the  instrument  works.  It  is  a  mercantile  instrument. 

The  law  which  governs  letter  of  credit  is  largely  skeletal  and 
largely  follows  international  banking  practice  because  no  one  coun- 
try can  provide  law  that  would  govern  this  instrument  because  it 
essentially  and  quintessentially  is  an  international  instrument. 

Because  there  is  no  international  source  of  law  which  is  enforce- 
able, the  merchants  themselves  have  had  to  formulate  principles. 
From  an  academic  point  of  view,  this  is  in  my  experience,  the  best 
example  I  have  ever  seen  of  an  effective  international  law,  even 
though  it  has  not  been  promulgated  by  anyone  with  the  power  or 
ability  to  enforce  it  but  is  almost  universally  followed  and  re- 
spected. 

The  attempt  of  banking  practice  and  the  UCP  is  to  facilitate  the 
reasonable  expectations  of  the  parties  and  to  provide  for  certainty 
in  the  enforcement  of  it.  The  essence  of  it  is  that  correspondent 
banking  relations  must  be  respected  and  where  payments  have  oc- 
curred or  irrevocable  undertakings  have  taken  place  that  those  un- 
dertakings must  be  respected. 

With  respect  to  the  legal  character  of  the  obligations  of  the  par- 
ties involved,  this  perhaps  is  the  question  that  many  Members  of 
the  committee  have. 

I  call  your  attention  to  page  3  of  the  paper  that  I  have  prepared 
which  attempts  to  delineate  the  various  responsibilities  of  the  par- 
ties to  the  letters  of  credit  and  to  provide  you,  for  purposes  of  your 
staffs  information,  with  citations  to  the  various  statutory  and  rule 
material  which  I  have  provided  for  you. 

Essentially,  the  issuer  of  a  letter  of  credit  is  an  entity  which  un- 
dertakes to  honor  upon  the  presentation  of  conforming  docu- 
ments— this  is  a  conditional  undertaking.  It  is  not  a  negotiable  in- 
strument because,  as  you  may  recall,  it  does  note  comply  with  the 
requirements   of  section   3104   of  the   Uniform   Commercial   Code 
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which  requires  that  a  negotiable  instrument  be  an  unconditional 
undertaking. 

A  confirmer  is  like  an  issuer  in  that  it  also  makes  an  irrevocable 
undertaking  to  honor  upon  presentation  of  informal  documents. 
The  honor  may  occur  by  payment  when  the  documents  are  pre- 
sented, or  it  may  occur  by  virtue  of  an  acceptance  which  is  as- 
signed engagement  on  a  draft  which  is  presented  which  will  then 
mature  at  a  period  of  time  to  follow. 

In  some  instances  these  are  traded  on  a  secondary  market  which 
is  maintained  by  the  New  York  Fed  which  averages  approximately 
$70  billion  in  bankers  acceptances.  Or  it  may  have  require  a  de- 
ferred payment  undertaking  which  again  is  analogous  to  an  accept- 
ance but  in  which  there  is  no  signed  engagement  upon  a  draft. 

Distinguished  from  both,  the  issuer  and  confirmer  is  an  advisor. 
An  advisor  makes  no  undertaking  with  respect  to  the  letter  of  cred- 
it. The  advisor  simply  checks  the  authenticity  of  the  letter  of  credit 
and  communicates  it  to  the  beneficiary. 

I  think  there  has  been  a  great  deal  of  discussion,  at  least  in  the 
preliminary  conversations  that  I  have  had  with  people,  attempting 
to  distinguish  between  issuers,  confirmers,  and  advisors. 

I  would  submit  to  you  though  that  there  are  a  whole  series  of 
other  relationships  which  impact  upon  this  which  also  ought  to  be 
taken  into  account.  The  issue  is  really  not  whether  a  bank  is  an 
advising  bank  but  whether  it  has  been  nominated  in  the  letter  of 
credit  as  a  paying  bank  or  whether  it  has  been  the  recipient  of  a 
confirmed  reimbursement  obligation  from  another  bank  or  whether 
it  has  been  nominated  in  the  letter  of  credit  as  a  negotiating  bank. 

Each  of  these  entities  have  certain  legal  obligations  running  to 
them  once  they  have  paid  imder  the  letter  of  credit  against  con- 
forming documents. 

But  the  critical  benchmark,  if  you  will,  with  respect  to  letter  of 
credit  law  and  practice  is  the  presentation  of  conforming  docu- 
ments and  payment  upon  that. 

At  that  point,  from  the  point  of  view  of  the  correspondent  bank- 
ing system,  obligations  arise  in  which  the  banks  would  expect  to 
receive  funding. 

With  respect  to  the  beneficiary,  the  beneficiary  is  certainly  the 
recipient  of  a  contractual  undertaking  or  a  mercantile  undertaking 
with  respect  to  the  letter  of  credit. 

To  discuss  the  beneficiary's  position  in  terms  of  rights  seems  to 
me  a  rather  odd  proposition.  The  beneficiary  is  entitled  to  payment 
upon  presentation  of  conforming  documents  to  those  entities  which 
have  made  the  undertaking,  in  the  first  instance  the  issuer  of  the 
letter  of  credit  and,  if  the  letter  of  credit  is  confirmed,  the  confirm- 
ing bank. 

I  hope  this  is  of  some  use  to  you.  I  would  be  delighted  to  answer 
any  questions  that  you  have. 

Chairman  Hamilton.  Thank  you  very  much.  We  especially  ap- 
preciate the  fact  that  you  had  such  short  notice.  And  thank  you  for 
coming  under  those  circumstances. 

[The  prepared  statement  of  Mr.  Byrne  appears  in  the  appendix.] 

Chairman  Hamilton,  Mr.  Lewis. 
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STATEMENT  OF  ANTHONY  LEWIS,  PRESIDENT,  KLEIN-BERGER 

COMPANY 

Mr.  Lewis.  Thank  you,  Mr.  Chairman.  I  am  Anthony  Lewis.  I 
thank  this  congressional  body  for  inviting  me  here. 

I  come  here  as  an  employee,  as  a  citizen,  as  an  employer,  and 
president  of  a  company,  a  small  company  in  terms  of  a  balance 
sheet  that  represents  almost  1,000  employees  throughout  this 
country  mostly  in  small  rural  farm  communities. 

I  come  here  also  as  a  Gulf  War  veteran.  I  believe  that  my  experi- 
ences throughout  the  commercial  business  world  and  my  military 
experiences  gives  me  a  special  sensitivity  for  all  of  these  issues. 

Before  I  go  any  further  Mr.  Chairman,  other  companies  that  sup- 
port this  act  have  submitted  a  letter.  And  with  your  permission,  I 
would  like  to  submit  that  statement  from  these  companies  for  the 
record  which  describes  their  situations  and  what  we  are  trying  to 
achieve  with  this  bill. 

Chairman  Hamilton.  Without  objection.  You  have  the  letter? 
Thank  you. 

[The  information  appears  in  the  appendix.] 

Mr.  Lewis.  I  guess,  as  an  individual,  I  find  myself  in  a  very  frus- 
trated position  and  frustrated  for  two  reasons. 

Number  one,  yes,  I  went  and  did  my  duty  for  my  country,  only 
to  come  back  and  find  that  my  company's  balance  sheet  was  almost 
decimated,  the  employees  wondering  whether  we  are  going  to  con- 
tinue. Many  employees  have  asked  that  question. 

And  more  frustrated  because  of  my  several  attempts  to  rational- 
ize and  even  appear  before  OFAC  and  have  them  hear  our  case. 

I  submit  that  it  took  me  three  phone  calls  after  I  had  already  re- 
ceived an  invite  fi-om  OFAC  and  then  I  was  still  turned  down  when 
the  letter  said  you  should  call  and  get  an  appointment.  I  called  for 
an  appointment  and  still  couldn't  get  one. 

So  thank  you  for  inviting  me  because  I  thought  this  is  what 
being  a  citizen  was  all  about. 

I  am  here  to  urge  you  to  take  the  proper  action  and  do  what  is 
fair  and  legal  for  all  Americans.  I  have  submitted  a  statement  of 
my  own  which  I  think  all  of  you  have,  and  I  will  try  to  highlight 
the  points  of  that. 

I  was  a  member  of  the  military,  and  still  am  in  the  reserve,  al- 
though on  inactive  status.  I  was  in  for  25  years  as  an  active  mem- 
ber and  fiew  various  jet  aircraft. 

Ironically,  my  summer  camp  involved  a  special  training  mission 
1  week  before  I  was  called  to  go  over  on  approximately  August  4 
of  1990.  I  had  no  idea  and  sat  through  many  briefings,  intel  brief- 
ings at  the  top  secret  level,  that  there  was  any  problems  in  Iraq. 

I  got  home  on  a  Sunday  night  from  my  1-week  training  camp, 
went  to  bed  at  9  o'clock  and  at  12:10  got  a  call  and  was  on  my  way 
to  the  Middle  East  the  next  morning  at  7:30. 

I  have  no  sympathy  for  Saddam  Hussein.  We  support,  I  support 
personally,  my  company  supports  the  President's  authority  to 
freeze  the  Iraqi  assets.  We  support  the  help  and  everything  that 
should  go  rightfully  to  the  veterans.  No  one  supports  the  sanctions 
against  Iraq  and  the  Iraqi  Government  more  than  I  do.  But  please 
be  sure  that  when  we  do  this  that  we  are  punishing  Iraqis  and  we 
are  not  punishing  ourselves. 
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I  have  personal  reasons  for  that  as  well  as  business  reasons.  A 
personal  reason  is  that  one  of  my  fellow  airmen  was  shot  down  and 
killed  over  there.  The  other  is,  I  support  the  policies  of  this  coun- 
try. I  think  I  might  give  you  a  little  background  as  to — although 
you  have  it  in  the  statement — as  to  our  truly  unique  situation. 

As  stated  in  the  statement,  we  had  been  doing  business  with 
Iraq  in  the  capacity  of  shipping  them  food  from  1987  until  the  em- 
bargo. We  had  done  this  business  in  a  commercially  accepted  man- 
ner, and  I  think  that  was  communicated  pretty  well  by  Mr.  Byrne. 

We  had  irrevocable,  unconfirmed  letter  of  credit,  a  typical  accept- 
able commercial  practice  in  our  business  for  these  estimates  of  $1 
to  $2  million  parcels  of  food.  LC's  were  nothing  new  to  us,  in  fact 
to  the  world.  LC's  go  back  to  the  middle  ages. 

The  money  at  issue  here  was  the  last  shipment  of  a  string  of 
shipments  utilizing  this  commercially  acceptable  tool  of  an  irrev- 
ocable unconfirmed  letter  of  credit  where  we  called  the  U.S.  Bank. 
The  bank  acknowledged  the  funds  were  there.  We  shipped.  We 
gave  the  documents.  They  were  received.  They  were  acknowledged. 
And  payment  always  was  facilitated  normally  10  to  20  days  after 
the  acknowledgment  telex  from  the  Iraqi  Rasheed  Bank,  I  believe 
it  was. 

This  is  normal  in  our  business.  As  a  matter  of  history — and  I 
have  spent — after  I  got  off  active  duty  in  1972,  I  spent  the  rest  of 
my  career  in  the  food  business.  Countries,  especially  governments, 
that  buy  food,  medicine,  it  is  very  usual  to  do  this  type  of  an  in- 
strument. There  is  no  need  for  confirmations  and,  in  this  particular 
case,  we  had  been  as  a  company — we  had  been  solicited  with  U.S. 
Government  sponsored  visits  by  various  Iraqi  food  agencies  to  look 
at  our  peas  and  our  beans  and  our  food  and  say  you  should  buy 
our  food.  That,  as  a  matter  of  course,  I  believe  started  approxi- 
mately in  1987  and  continued.  And  we  had  built  this  business  on 
a  revolving  basis. 

In  this  particular  case,  the  shipment  arrived.  This  particular 
shipment  was  shipped  as  the  last  of  a  series,  arrived,  documents 
in  order,  prior  to  the  embargo.  It  was  accepted  by  the  Iraqis,  docu- 
ments were  presented  in  order  to  the  bank.  Payment  instructions 
were  received  10  days  after  the  embargo  from  the  Iraqi  bank.  And 
I  have  a  copy  of  that  telex  which  acknowledges  that.  We,  prior  to 
that  shipment  again  and  during  the  shipment,  made  sure  the 
money  was  at  the  bank. 

In  my  statement  on  page  2,  paragraph  3,  I  have  articulated  the 
basic  rule  of  letter  of  credit.  I  will  read  those  three  paragraphs  so 
there  is  no  misunderstanding  as  to  what  our  situation  was. 

The  basic  rule  of  letter  of  credit  law  is  that  banks  that  issue  or 
confirm  letter  of  credit  undertake  an  obligation  to  pay  the  letter  of 
credit  beneficiary  upon  presentation  of  certain  documents  as  speci- 
fied in  the  letter  of  credit.  Treasury  has  recognized  this  principle 
in  its  Iraqi  Sanctions  Regulations  which  authorize  the  Treasury  to 
issue  licenses  in  cases  where  goods  were  shipped  before  the  Gulf 
War  based  on  letter  of  credit  issued  or  confirmed  by  U.S.  banks. 

Our  proposed  remedy  would  simply  treat  U.S.  exporters  the  same 
way  as  Treasury  has  already  treated  the  U.S.  banks.  The  fact  is, 
our  $1.9  million,  plus  our  interest,  is  a  receivable  on  our  books  and 
is  recorded  as  an  asset  on  our  balance  sheet.  The  Iraqi  issuing 
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bank  records  this  as  a  payable  which  is  a  Habihty  on  there  balance 
sheet.  This  is  in  accordance  with  all  GAAP  accounting  principles. 
To  prohibit  an  American  company  from  receiving  its  assets  is  to 
freeze  or  protect  an  Iraqi  liability,  the  exact  opposite  of  the  Presi- 
dent's intent. 

The  Iraqis  have  no  interest  in  this  money.  We  have  a  tested  telex 
from  them  acknowledging  this  fact.  Allowing  the  U.S.  Government 
to  hold  on  to  this  money  will  not  punish  Iraq.  It  will  punish  an 
American  company,  my  company,  its  employees,  myself,  and  all 
their  families  that  supported  what  we  did  and  what  I  came  back 
from  to  face. 

Last  December,  in  a  case  with  a  related  fact  pattern,  U.S.  Dis- 
trict Court  Judge  Stanley  Sporkin  found  that  once  that  contract 
was  performed,  ownership  of  the  funds  passed  in  the  Iraqis  to  the 
American  Government.  We  believe  this  reasoning  should  be  fol- 
lowed for  all  similarly  situated  companies.  Our  money  should  not 
be  caught  up  in  the  asset  freeze  because  simply — and  from  a  com- 
mon sense  perspective — it  is  not  Iraqi  money.  It  is  American 
money. 

In  summary,  we  are  a  small  business.  Yes,  we  belong  to  a  larger 
corporation  that  provides  some  working  capital,  but  they  don't  run 
our  business.  They  rely  on  people.  They  rely  on  us. 

We  are  a  small  business  made  up  of  just  regular  folks  seeking 
jobs,  justice,  and  peace.  We  do  not  dispute  the  power  of  the  Presi- 
dent to  freeze  Iraqi  assets.  However,  OFAC  we  believe  has  improp- 
erly administered  the  freeze  by  failing  to  separate  funds  belonging 
to  U.S.  citizens  from  those  belonging  to  Iraq.  In  other  words  they 
have  commingled  the  assets. 

I  can't  understand  why  OFAC  only  addressed  the  problems  rel- 
ative to  the  large  bank  lobby  and  simply  forgot  the  U.S.  business 
people,  their  families,  the  employees,  and  the  businesses  that  sup- 
port these  businesses  throughout  America. 

It  is  simple  to  me:  Iraq  deposited  the  money  in  a  U.S.  account 
to  pay  for  goods  that  we  shipped  to  them  prior  to  the  freeze;  the 
U.S.  Grovernment  has  now  commingled  these  funds  arbitrarily  and 
capriciously  through  an  action  of  OFAC. 

Once  we  performed,  these  funds  became  ours  and  shouldn't  have 
been  included  in  the  freeze  of  Iraqi  assets.  Iraq  has  no  claim  to 
these  funds  and  has  stated  so.  But  they  have  at  this  point  free 
food.  And  I  hope  they  are  not  laughing  about  it  too  hard.  It  is  not 
fair  to  American  workers  and  companies  all  over  this  great  coun- 
try. And  to  name  a  few,  our  businesses  are  in  towns  of  200  and  less 
predominantly. 

So  when  we  lay  off  5  people — and  as  a  result  of  this  in  1991,  we 
had  to  lay  off  11  or  14  people — when  we  do  that  in  one  town,  it 
is  a  big  percentage  of  the  population.  It  is  from  towns  like  Othello, 
Washington;  Eden,  Idaho;  Cavalier,  North  Dakota;  which  I  believe 
is  approximately  30  people.  Brush,  Colorado;  Alicia,  Michigan; 
Goodland,  Kansas;  Gerring,  Nebraska;  Pleasanton,  Texas;  Helm, 
California;  Perham,  Minnesota,  just  to  mention  a  few.  It  is  not 
from  New  York  and  Chicago  and  big  cities  like  that. 

I  went  for  10  months  to  Desert  Storm  not  only  because  I  was  or- 
dered to  go  there  but  because  Congress  supported  it,  quite  a 
change  from  my  Vietnam  days. 
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Now  I  ask  Congress  to  finish  that  mission  of  Desert  Shield  and 
Desert  Storm  in  the  capacity  of  equitable  treatment  of  the  U.S.  citi- 
zens but  continue  to  punish  the  Iraqis  not  the  U.S.  citizens  that 
were  involved. 

Don't  allow  there  to  be  a  distinction  between  the  banking  indus- 
try and  the  American  business  workers,  employees,  families,  and 
all  the  businesses  that  support  and  do  business  with  us  in  all  these 
cities  around  America. 

Do  what  is  right,  fair,  and  legal  not  what  is  capricious  and  arbi- 
trary as  OFAC  suggests. 

When  I  came  back — when  I  was  over  there.  We  received  a  lot  of 
letters  from  America.  You  know  you  had  a  box  that  said  "Any  Serv- 
iceman," you  came  back  from  a  mission  and  pulled  it  out  and  read 
it  and  wrote  letters  back.  It  was  mostly  from  school  classes.  Chil- 
dren were  educated,  second  grade  people,  mostly  in  towns  that  I 
named  off,  and  other  towns  where  we  never  new  the  people.  These 
people,  when  I  came  back — and  it  may  be  hard  for  some  of  you  who 
weren't  there  to  understand  this — these  people  were  proud.  They 
gave  me  a  little  reception  in  a  little  town  in  Minnesota,  and  I  can't 
help  but  articulate  back  to  you  the  feeling  I  had  that  those  people 
were  the  real  heroes.  Congress  and  this  country  supported  what  we 
did  over  there. 

As  a  service  person,  we  are  just  doing  our  job,  as  we  should.  So 
I  urge  Congress  to  do  what  is  fair  and  right  for  all  of  those  people. 
Let's  punish  the  Iraqis  but  be  careful  not  to  punish  U.S.  citizens. 

Chairman  Hamilton.  Thank  you.  Mr.  Magill. 

STATEMENT  OF  JAMES  MAGILL,  DIRECTOR,  NATIONAL  LEGIS- 
LATIVE SERVICES,  VETERANS  OF  FOREIGN  WARS  OF  THE 
UNITED  STATES 

Mr.  Magill.  Thank  you.  On  behalf  of  more  than  2.2  million  men 
and  women  of  the  veterans  of  foreign  wars  of  the  United  States, 
I  thank  you  for  the  opportunity  to  present  our  views  with  respect 
to  providing  a  fair  and  orderly  system  for  the  distribution  of  claims 
of  U.S.  nationals  and  the  United  States  against  the  Government  of 
Iraq.  The  VFW  is  appreciative  of  this  subcommittee  for  holding  this 
hearing  and  demonstrating  its  commitment  to  ensure  an  equitable 
solution  be  reached  in  the  distribution  of  these  claims. 

The  proposed  Iraq  Claims  Act  would  provide  a  specific  schedule 
with  respect  to  the  disbursement  of  frozen  Iraqi  assets.  This  sched- 
ules would  also  establish,  as  a  priority,  noncommercial  individual 
claims  such  as  Desert  Shield  and  Desert  Storm  veterans.  This  is 
the  only  prior  category  established  by  the  act,  and  all  other  claim- 
ants are  treated  equally. 

Now  it  is  our  understanding  efforts  are  being  made  to  replace  the 
veteran  priority  with  a  small  group  of  businesses  that  hold  foreign- 
issued  or  foreign-confirmed  letter  of  credit. 

Mr.  Chairman,  we  in  the  VFW  believe  that  the  veterans  of 
Desert  Shield  and  Desert  Storm  should  retain  there  priority  status. 
These  are  the  men  and  women  who  went  to  the  Persian  Gulf  area; 
fought  the  war;  and,  in  some  cases,  suffered  personal  injury,  mate- 
rial losses,  and  even  death. 


68 

If  there  is  anyone  who  has  earned  his  priority,  it  is  our  service 
men  and  women,  the  active  reserves  and  guardsmen,  who  despite 
the  great  risk  of  death  have  received  Httle  or  nothing. 

In  contrast,  it  should  be  noted  that  commercial  claimants  volun- 
tarily entered  into  financial  commitment  with  the  Iraq|i  Govern- 
ment knowing  only  a  financial  risk  was  at  stake.  I  dont  want  to 
give  the  impression  we  are  against  commercial  claimants  receiving 
a  fair  share  in  a  settlement  action. 

However,  we  are  and  will  remain  committed  to  protecting  the 
rights  of  our  Nation's  veterans.  While  commercial  entities  nave 
siKDstantial  legal  and  financial  resources  to  pursue  there  interests 
through  the  judicial  system,  veterans  are  less  fortunate.  In  the  race 
to  the  courts,  the  individual  claimant  is  definitely  hobbled. 

Mr.  Chairman,  we  do  not  believe  veteran  claims  are  going  to 
amount  to  a  large  sum.  We  only  ask  that  you  and  your  subcommit- 
tee offer  some  degree  of  protection  to  those  who  fought  the  wars 
and  allow  them  to  retain  there  priority  status  so  as  to  ensure  that 
they  receive  there  fair  share. 

This  concludes  my  statement.  I  will  be  happy  to  respond  to  any 
questions  you  have. 

Chairman  Hamilton.  Thank  you  very  much,  Mr.  Magill. 

The  Chair  has  a  letter  from  AMVETS  that  I  would  like  to  make 
part  of  the  record. 

Without  objection  that  will  be  done. 

[The  information  appears  in  the  appendix.] 

CONFIRMED  LETTER  OF  CREDIT  AND  ADVISORY  LETTER  OF  CREDIT 

Let  me  begin  by  asking  a  few  questions  about  this  confirmed  let- 
ter of  credit  and  advisory  letter  of  credit  which  you  are  very  famil- 
iar with  but  the  Chair  is  not. 

Just  give  me  a  nice  clear  simple  distinction.  What  is  the  dif- 
ference between  a  confirmed  letter  of  credit  and  an  advisory  letter 
of  credit? 

Mr.  Block.  If  you  are  a  seller  of  goods  you  are 

Chairman  Hamilton.  Which  would  you  rather  have? 

Mr.  Block.  A  confirmed  letter  of  credit.  But  we  charge  more  for 
a  confirmed  letter  of  credit. 

If  you  are  the  seller  of  a  good  to  a  foreign  country,  Iraq,  you  are 
issued  a  letter  of  credit  fi-om  an  Iraqi  bank.  Bank  Rafidain  is  the 
main  bank  of  Iraq.  When  you  hold  that  instrument,  you  are  holding 
Iraqi  risk.  You  are  dependent  upon  an  Iraqi  bank  to  pay  you  for 
the  selling  of  that  good. 

You  have  two  options.  You  can  go  to  your  local  bank  and  say,  I 
don't  know  this  bank.  Is  it  a  bank?  Help  me  out  here.  And  the 
bank  says,  I  know  this  is  a  bank.  I  have  the  ability  to  act  as  a  mid- 
dleman. And  that  is  what  I  will  do;  I  will  receive  funds  fi^om  that 
bank.  And  when  I  have  those  funds,  I  will  pay  you. 

It  is  hard  for  the  small  businessman  in  Nebraska  or  Indiana  or 
some  place  else  to  have  relationships  with  a  bank  in  Baghdad.  So 
the  bank  will  provide  that  service. 

We  don't  charge  much.  We  act  as  a  middleman.  We  have  no 
guarantee  that  that  bank  will  pay  up.  We  are  there  simply  to  pro- 
vide a  service.  We  know  the  bank  is  there.  We  know  that  person. 
And  we  will  deal  with  them. 


69 

If  we  confirm  that  letter  of  credit,  we  are  saying  you  no  longer 
have  Iraqi  risk.  You  have  U.S.  bank  risk,  Chemical  Bank. 

Chairman  Hamilton.  The  bank  takes  on  the  obligation  to  pay? 

Mr.  Block.  The  bank  takes  on  the  obligation  to  pay. 

Chairman  Hamilton.  When  does  the  bank  decide  it  is  going  to 
be  a  confirming  bank?  Do  you  have  to  have  the  money  in  your 
hands? 

Mr.  Block.  No,  We  will  make  a  decision — we  look  at  the  credit 
of  the  bank  that  issued  the  letter  of  credit,  in  other  words  Bank 
of  Rafidain. 

If  we  feel  comfortable  that  that  bank  is  going  to  pay  us  back  one 
way  or  the  other,  then  we  will  say,  we  will  confirm  this  letter  of 
credit.  So  we  remove  fi-om  that  seller's  list  of  concerns  that  the 
Bank  of  Rafidain  will  not  be  there  to  pay. 

Chairman  Hamilton.  What  is  an  advising  bank? 

Mr.  Block.  An  advising  bank  says,  we  will  act  as  intermediary 
and  pass  the  papers  back  and  forth.  And  when  we  have  money 
from  the  Bank  of  Rafidain,  we  will  pay  you.  If  we  have  money  fi'om 
the  Bank  of  Rafidain,  the  day  the  LC  is  presented,  we  pay  you 
then.  But  we  take  on  no  obligation  to  make  that  payment. 

Chairman  Hamilton.  Mr.  Byrne,  do  you  agree  with  that  in  gen- 
eral? 

Mr.  Byrne.  In  general  but  not  with  the  last  statement.  I  disagree 
with  respect  to  an  advising  bank  as  such.  An  advising  bank  has  ab- 
solutely no  undertaking  at  all  with  respect  to  payment.  The  ques- 
tion would  be  whether  in  the  letter  of  credit  not  that  it  is  a  advis- 
ing bank  but  whether  it  has  been  named  as  a  paying  bank.  Advice 
has  nothing  to  do  with  it.  You  are  asking  the  wrong  question. 

To  categorize  this  as  an  issue  between  advising  and  confirming 
banks  I  think  is  to  mischaracterize  it.  The  issue  is,  what  do  you 
do  with  a  letter  of  credit  where  there  is  an  irrevocable  undertaking 
by  somebody,  i.e.,  issued  or  confirmed,  and  in  that  case  the  bank 
is  obligated,  or  where  the  bank  is  entitled  to  pay  and  has  done  so. 
Otherwise,  even  if  you  are  nominated  as  a  paying  bank  and  the 
documents  are  presented,  you  can  say,  sorry,  I  am  not  about  to  do 
it. 

S.  1119 

Chairman  Hamilton.  Are  you  familiar  with  S.  1119? 
[The  text  of  S.  1119  follows:] 
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103d  congress 

1st  Session 


S.1119 


To  amend  the  International  Emergency  Economic  Powers  Act  to  provide 
for  the  payment  of  certain  secured  debts,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  16  (legislative  day,  JUN'E  15),  1993 
Mr.  RoBB  (for  himself,  Mr.  DOLE,  Mrs.  Murray,  Mr.  Helms,  Mr.  Camp- 
bell, Mr.  Wabkeh,  Mr.  Kerrey,  Mr.  Hatch,  Mr.  Exon,  Mr. 
Faircloth,  Mr.  Brown,  Mr.  Sasser,  and  Mr.  Bond)  introduced  the 
following  bill;  which  was  read  twice  and  referred  to  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs 


A  BILL 

To  amend  the  International  Emergency  Economic  Powers 
Act  to  provide  for  the  payment  of  certain  secured  debts, 
and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Secured  Payment  Act 

5  of  1993". 

6  SEC.  2.  FINDINGS  AND  PURPOSE. 

7  (a)  Findings.— The  Congress  finds  that— 
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1  (1)  a  number  of  United  States  corporations  and 

2  their  foreign  subsidiaries  engaged  in  lawful  trade 

3  with  Iraq  and  fulfilled  their  contractual  or  letter  of 

4  credit  obUgations  before  August  2,  1990,  but  have 

5  not  been  paid; 

6  (2)  since  August  2,  1990,  pursuant  to  Execu- 

7  tive  Orders  No.  12722  and  No.  12724,  the  Depart- 

8  ment  of  the  Treasury  has  frozen  Iraqi  assets  in  the 

9  United  States,  including  funds  sufficient  to  pay  the 

10  debts   described   in   the   preceding  paragraph,   even 

1 1  though  (A)  payment  is  secured  by  irrevocable  letters 

12  of  credit,  and  (B)  the  transactions  covered  by  the 

13  letters  of  credit  are  otherwise  complete;  and 

14  (3)  the  Department  of  the  Treasun,'  has  no  ju- 

15  risdiction  over  such  funds. 

16  (b)  Pl'RPOSE. — The  purpose  of  this  Act  is  to  pro\ide 

17  for  the  immediate  release  to  the  lawful  owTiers  of  the  funds 

18  described  in  subsection  (a)(2). 

19  SEC.  3.  AMENDMENT  OF  THE  INTERNATIONAL  EMERGENCY 

20  ECONOMIC  POWERS  ACT. 

21  (a)  Grant  of  AUTHORiTk'. — Section  203(b)  of  the 

22  International    Emergency    Economic    Powers    Act    (50 

23  U.S.C.  1702(b))  is  amended— 

24  (1)  by  redesignating  paragraphs  (1),  (2),  and 

25  (3)  as  subparagraphs  (A).  (B),  and  (C),  respectively; 
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1  (2)  by  inserting  "(1)"  immediately  after  "(b)"; 

2  (3)   by  amending  paragraph   (1)    (as   redesig- 

3  nated) — 

4  (A)  by  striking  out  "or"  at  the  end  of  sub- 

5  paragraph  (B); 

6  (B)  by  striking  the  period  at  the  end  of 

7  subparagraph  (C)  and  inserting  ";  or";  and 

8  (C)  by  adding  at  the  end  the  following  new 

9  subparagraph: 

10  "(D)    payments    under    irrevocable    letters    of 

11  credit  issued  by  a  United  States  or  foreign  bank, 

12  from  any  type  of  account,  of  amounts  owed  to  or  for 

13  the  benefit  of  a  national  of  the  United  States,  in- 

14  eluding  any  foreign  subsidiary  or  branch   thereof, 

15  that  is  the  beneficiar\'  of  an  irrevocable  letter  of 

16  credit  and  that  shipped  the  goods,  or  otherwise  per- 

17  formed  its  obligations  under  an  underlying  contract, 

18  before   the   declaration   of  any  national   emergency 

19  under  section  202.";  and 

20  (4)   by  adding  at  the   end   the   following  new 

21  paragraph: 

22  "(2)  Paragraph  (1)(D)  shall  not  apply  to  any  United 

23  States  national  who  is  found  to  have  violated  the  Export 

24  Administration  Act  of  1979,  the  Arms  Export  Control  Act, 
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1  or  any  license,  order,  or  regulation  issued  under  either 

2  Act.". 

3  (b)  Application  of  Amendments. — The  amend- 

4  ments  made  by  subsection  (a)  apply  to  actions  taken  by 

5  the  President  under  section  203  of  the  International  Eco- 

6  nomic  Emergency  Powers  Act  before  the  date  of  enact- 

7  ment  of  this  Act  which  are  in  effect  on  such  date  and  to 

8  actions  taken  imder  such  section  on  or  after  such  date. 
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Mr.  Byrne.  I  have  seen  it. 

Chairman  Hamilton.  How  does  the  enactment  of  that  bill,  if  it 
is  enacted,  affect  existing  letter  of  credit  laws  that  pertain  to  these 
international  bank  transactions? 

Mr.  Byrne.  Depending  on  how  one  reads  this,  and  I  presume  you 
are  speaking  about  section  10.  I  am  reading  S.  1281.  It  is  not  the 
same  I  guess. 

Mr.  Block.  The  problem  is  that,  as  Professor  Byrne  has  said  in 
his  opening  statement,  what  we  do  is  we  rely  on  the  documenta- 
tion, that  it  has  been  shipped. 

If  we  have  this  language  that  says  it  has  been  shipped  or  other- 
wise performed,  we  will  be  in  court  with  every  single  letter  of  cred- 
it because  everybody  who  wasn't  able  to  perform  will  say,  well,  I 
otherwise  performed. 

The  litigation  expense  will  be  so  great  that  we  won't  be  able  to 
reasonably  price  letter  of  credit.  To  have  something  in  the  statute 
that  it  has  been  performed  or  otherwise  performed  is  simply 

Chairman  Hamilton.  I  am  trying  to  understand  just  what  the 
impact  of  the  Senate  bill  is. 

Mr.  Block.  The  impact  of  the  Senate  bill  is  to  severely  limit  the 
participation  of  American  banks  in  financing  international  trade  in 
the  developing  world.  In  other  words,  I  think  probably,  no  matter 
what  you  do,  there  is  probably  some  way  I  can  work  out  something 
with  Japan.  We  are  two  very  strong  countries,  complete  predict- 
ability in  payment;  and  I  am  not  really  concerned  about  blocking 
orders  against  Japan.  I  guess  at  one  point  we  were. 

But  if  I  am  looking  at  an  Iraq  or  any  developing  country,  I  have 
to  have  real  legal  certainty.  And  to  have  something  in  the  law  that 
says  I  may  have  to  pay  even  though  the  goods  weren't  shipped,  I 
simply  cannot  take  that  risk;  and  I  am  going  to  have  to  severely 
curtail  my  letter  of  credit  operations. 

As  I  think  everybody  said,  letters  of  credit  are  the  backbone  of 
the  way  international  trade  is  financed.  And  I  don't  think  we  want 
to  put  ourselves  in  that  position. 

Chairman  Hamilton.  Mr.  Byrne. 

Mr.  Byrne.  I  am  not  sure  what  the  operative  verb  is  in  S.  1119. 
I  was  looking  at  the  other  bill. 

The  critical  language  here  may  be  "released  to  pay  such  letters 
of  credits."  The  point  is  that  if  conforming  documents  aren't  pre- 
sented, there  would  be  no  payment  under  the  letter  of  credit  re- 
gardless of  whether  the  funds  were  released  or  not. 

The  underlying  transaction  is  not  something  that  a  bank  is  able 
to  do.  In  fact,  the  comptroller  of  the  currency  has  promulgated  reg- 
ulations which  prohibit  banks  from  making  an  assessment  on  any- 
thing but  documents.  Banks  aren't  able  to  go  out  and  say,  have  you 
performed  the  underlying  transaction. 

As  I  imderstand  the  state  of  things,  under  the  current  regula- 
tions as  implemented  by  OFAC,  there  is  a  distinction  made  for  sit- 
uations where  banks  have  made  irrevocable  undertakings  or  have 
paid,  pursuant  to  an  understanding  that  they  would  be  reimbursed 
where  they  were  nominated  or  authorized  to  do  that. 

If  the  discussion  is  whether  that  provision  should  be  changed  or 
the  ability  of  OFAC  to  make  that  distinction  should  be  withdrawn. 
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Mr.  Block  is  correct;  our  ability  to  control  our  own  trade  finance 
will  simply  cease. 

DISTINCTION  BETWEEN  LETTERS  OF  CREDIT 

Chairman  Hamilton.  Let  me  put  it  this  way:  We  have  a  limited 
number  of  assets.  You  have  a  lot  more  claimants  than  you  have  as- 
sets. Everybody  is  trying  to  get  a  priority  position.  Everybody 
makes  a  good  case  for  being  in  a  priority.  Unfortunately,  we  don't 
have  enough  assets  to  cover  all  the  claims. 

Should  we  have  a  law  here  that  gives  a  person  with  a  confirmed 
letter  of  credit  or  an  advisory  letter  of  credit,  do  we  put  them  first 
in  line? 

Mr.  Block.  I  think  you  are  talking  about  advised  letter  of  credit 
here. 

Chairman  Hamilton.  I  am  talking  about  both.  Take  the  con- 
firmed letter  of  credit,  in  that  circuristance,  should  you  put  that 
person  at  the  front  of  the  line? 

Mr.  Block,  I  believe  that  person  has  already  been  paid,  that 
OFAC  traditionally  says  that  this  person 

Chairman  Hamilton.  That  person  has  a  prior  legal  claim? 

Mr.  Block.  Yes. 

Chairman  Hamilton.  How  about  the  advised  letters  of  credit? 

Mr.  Block.  The  advised  letter  of  credit,  you  are  a  claimant  just 
like  anybody  else. 

Chairman  Hamilton.  You  have  no  priority? 

Mr.  Block.  You  have  no  priority. 

Chairman  Hamilton.  Do  you  agree  with  that,  Mr.  Byrne? 

Mr.  Byrne.  I  don't  see  the  difference  between  someone  who  has 
performed  and  shipped  on  open  account  and  someone  who  has  not 
presented  documents  under  a  confirmed  letter  of  credit. 

Chairman  Hamilton.  So  what  are  you  telling  me? 

Mr.  Byrne.  I  don't  think  there  is  a  distinction  between  a  busi- 
nessman who  doesn't  have  a  letter  of  credit  and  somebody  who  has 
one  that  is  not  confirmed. 

Chairman  Hamilton.  What  you  are  telling  me  is  that,  in  terms 
of  priority  in  your  judgement,  there  is  no  difference  between  the 
confirmed  letter  of  credit  and  the  advised  letter  of  credit? 

Mr.  Byrne.  No,  sir,  I  am  not.  You  are  asking  me  with  respect 
to  an  advised  letter  of  credit. 

With  respect  to  a  confirmed  letter  of  credit,  I  think  you  have  got 
a  different  situation.  There  I  guess  the  question  comes  down  to 
what  emphasis  do  you  want  to  put  on  our  ability  to  finance  our 
trade? 

Chairman  Hamilton.  The  confirmed  letter  of  credit  I  think  is 
clear.  The  advisory  letter  of  credit,  should  they  go  to  the  front  of 
the  line? 

Mr.  Byrne.  Should  somebody  who  is  shipping  on  a  credit  basis 
and  has  performed,  and  the  Iraqis  have  the  goods,  should  they  go 
to  the  front  of  the  line? 

Chairman  HAMILTON.  What  is  your  answer? 

Mr.  Byrne.  My  answer  is,  that  is  your  decision,  sir.  I  think  you 
ought  to  set  a  policy.  I  don't  think  you  ought  to  let  the  courts  do 
it. 
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Mr.  Bereuter.  Will  the  gentleman  yield  for  a  brief  followup 
question? 

Chairman  Hamilton.  I  have  got  an  appointment  at  11:30,  so  I 
am  going  to  ask  a  few  more  questions.  But  go  ahead. 

Mr.  Bereuter.  I  wanted  to  ask  Dr.  Byrne  if  in  fact  the  advisory 
bank  has  received  the  payment  from  tne  Iraqi  bank,  it  is  sitting 
there  in  the  American  bank,  that  is  in  an  advisory  capacity  but  the 
freeze  hits  them  before  they  can  give  it  to  the  business. 

Is  there  a  distinction  for  a  public  policy  consideration? 

Mr.  BYR^fE.  If  I  may,  I  would  just  as  soon  you  not  characterize 
this  as  an  advising  bank.  You  are  talking  about  a  bank  which  has 
been  authorized  under  the  letter  of  credit  to  pay  but  which  is  not 
itself  obligated  on  the  letter  of  credit  to  pay. 

I  guess  the  question  is:  Are  there  segregated  funds  which  have 
been  particularly  allocated  to  this  letter  of  credit?  My  understand- 
ing is  that,  as  OFAC  has  implemented  the  regulations,  that  in  that 
session  where  funds  are  specifically  segregated  for  that  account 
that  it  is  possible  to  apply  for  a  license. 

The  question  I  guess  would  be  one  of  equity,  whether  or  not, 
under  those  circumstances,  you  want  to  accord  a  greater  priority. 

And  I  am  glad  it  is  you  that  is  making  the  decision  and  not  me. 

Chairman  Hamilton.  What  we  have  in  front  of  us  here,  we  have 
the  veterans  testifying  that  they  should  be  in  the  front  of  the  line. 
Most  of  us  would  be  quite  sympathetic  to  that.  Mr.  Lewis  thinks 
he  ought  to  go  to  the  front  of  the  line. 

How  do  you  folks  sort  this  out  for  us? 

Mr.  Lewis,  we  understand  where  you  are. 

Mr.  Magill,  we  understand  where  you  are. 

Mr.  Block.  We  feel  that  the  thing  to  do  is  to  pass  the  Iraqi 
claims  bill. 

Chairman  Hamilton.  As  introduced  in  the  House? 

Mr.  Block.  Right. 

Chairman  Hamilton.  Is  that  your  view,  Mr.  Byrne? 

Mr.  Byrne.  I  think  the  tough  policy  decision  which  is  before  you 
is  essentially  whether  commercial  interests  which  have  been  en- 
couraged to  trade  with  Iraq  are  entitled  to  some  type  of  priority  in 
this.  And  that  is  a  hard  question  to  answer. 

If  you  essentially  equate  them  with  the  middle  people  who  fi- 
nance the  trade,  you  are  going  to  do  some  severe  damage  and  undo 
something  that  has  already  been  done,  which  is  that  America  will 
not  be  able  to  finance  its  trade. 

In  terms  of  the  commercial  interest,  it  is  hard  for  me  to  see  what 
a  letter  of  credit  has  to  do  with  the  position  of  the  commercial  in- 
terests. 

Whether  they  hold  a  letter  of  credit  that  they  have  not  performed 
under  or  have  shipped  on  open  account  and  the  goods  are  in  the 
hands  of  the  Iraqis,  I  see  no  distinction. 

Chairman  Hamilton.  Mr.  Lewis,  if  I  understand  your  position, 
the  bill,  S.  1119,  would  ensure  that  companies  in  your  position  are 
paid  in  full  before  other  claimants  have  access  to  the  same  pool  of 
funds. 

Is  that  the  position  you  are  taking? 

Mr.  Lewis.  Basically.  And  that  position  is  the  only  basis  irrev- 
ocable letter  of  credit,  unconfirmed  in  our  case,  where  they  were 
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fully  executed,  presentable  to  the  letter  prior  to — as  spelled  out, 
prior  to  the  sanctions.  Because  from  a  practical,  common  sense 
standpoint  nobody  is  shipping  anything  there  after  the  embargo;  so 
there  is  nothing  to  talk  about  of  open  credit. 

PRIORITY  OF  PRIVATE  CLAIMS  VERSUS  ARMED  SERVICE  PERSONNEL 

CLAIMS 

Chairman  Hamilton.  This  may  be  a  tough  question:  Why  should 
your  claim  take  precedence  over  the  veterans  that  Mr.  Magill  is 
talking  about? 

How  can  you  iustify  putting  your  claim  in  front  of  the  veterans? 

Mr.  Lewis.  I  happen  to  agree  as  a  veteran,  and  I  said  my  arms 
are  spread  over  the  whole  table  with  Mr.  Magill. 

However,  the  real  issue  is:  What  is  an  Iraqi  asset,  and  what  is 
a  U.S.  asset?  OFAC  has  commingled  these,  which  is  our  position; 
and  that  distinction  has  to  be  made  first. 

I  believe  without  adding  the  numbers  up  that  what  I  submitted 
you  for  the  companies  that  I  know  of  that  have  this  comes  to  about 
$14  or  $20  million  maximum.  People  who  shipped  in  accordance 
with  irrevocable  letter  of  credit,  commercial  instruments  used  for 
ages,  and  executed  their  contracts  properly,  you  are  talking  about 
$20  million. 

I  think  you  can  satisfy  everybody  here. 

Chairman  Hamilton.  Mr.  Magill,  do  you  know  of  service  person- 
nel who  are  pursuing  their  claims  through  means  other  than  this 
bill  now  before  the  committee? 

Mr.  Magill.  It  is  my  understanding  that  there  are  still  outstand- 
ing claims  being  held  even  prior  to  the  Persian  Gulf  War.  We  go 
back  to  the  U.S.S.  Stark  incident. 

To  my  knowledge  about  individual  claims  now,  I  could  not  an- 
swer that  question  with  authority. 

If  I  could  make  a  brief  comment.  I  am  in  the  same  position  you 
are  as  far  as  with  my  understanding  of  advised  letter  of  credit,  con- 
firmed letter  of  credit.  I  don't  pretend  to  be  an  expert  on  this,  and 
I  don't  come  before  this  committee  as  an  expert  on  this. 

All  I  would  like  to  convey  to  the  committee  is  that  I  don't  believe 
that  there  are  a  large  sum  of  money  that  is  going  to  be  claimed 
by  these  individuals. 

notification  PROCESS  TO  SERVICE  PERSONNEL  AND  OTHER 

CLAIMANTS 

Chairman  Hamilton.  May  I  interrupt  you  and  ask  you  this  ques- 
tion: What  types  of  notification  regarding  the  process  would  be 
most  useful  to  service  personnel  and  other  claimants  who  may  not 
have  lawyers  or  others  asserting  there  claim?  What  kinds  of  notice 
could  be  given? 

Mr.  Magill.  Of  course  notifying  the  Department  of  Veterans  Af- 
fairs and,  again,  the  VFW.  And  I  am  sure  that  I  could  speak  for 
the  other  major  veterans  organizations — we  put  out  a  magazine 
that  goes  to  every  single  member  of  the  VFW.  And  that  is  2.2  mil- 
lion. 

We  would  be  more  than  happy  to  do  whatever  we  could  do  to  get 
the  word  out  to  our  members  and  also  through  public  service  an- 
nouncements for  those  people  that  do  not  belong 
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Chairman  Hamilton.  Your  view  is  it  would  not  be  a  large  num- 
ber of  claimants? 

Mr.  Magill.  I  don't  believe  that  it  would.  I  am  concerned  that 
should  the  commercial  interests  have  a  priority,  there  may  be  noth- 
ing left  for  the  individual. 

Chairman  Hamilton.  Well,  that  is  the  problem  we  are  wrestling 
with,  of  course. 

I  apologize  for  having  to  leave.  I  will  ask  Mr.  Gejdenson  to  take 
over  the  Chair,  and  I  will  recognize  Mr.  Bereuter  first. 

Mr.  Bereuter.  I  yield  to  Mr.  Manzullo. 

veteran's  claims 

Mr.  Manzullo.  My  question  is  to  Mr.  Magill  and  Mr.  Lewis.  I 
have  had  conversations  with  Congressman  Steve  Buyer,  who  is  an 
Iraqi  war  veteran.  He  has  advised  that  upwards  of  8,000,  other 
than  the  4,000  who  were  listed  as  injured  when  the  war  ended, 
have  gone  to  VA  hospitals  with  illnesses  that  are  physiological  re- 
sulting from  exposure  or  from  ingestion  of  chemicals  in  the  Gulf 
War. 

Would  any  of  you  gentlemen  wish  to  comment  on  the  number 
that  has  been  explained  to  him? 

Mr.  Lewis.  Let  me  go  first.  But  I  am  sure  that  Mr.  Magill  has 
better  information  than  I  do. 

I  was  over  there  as  a  pilot.  I  am  sure  most  of  these  claimants 
are  probably — and  I  would  doubt  if  there  are  any  pilots — ^but  are 
probably  ground  personnel  who  engaged  themselves  continuously 
in  an  area  where  these  chemicals  were.  I  have  no  knowledge  of 
that. 

From  the  air  battle,  I  know  of  no  claimants  whatsoever  fi-om  the 
air  battles,  which  would  seem  logical. 

Mr.  Magill.  What  I  could  add  on  this — there  is  legislation  ad- 
vancing through  the  Committee  on  Veterans  Affairs  now  that 
would  give  priority  health  care  to  any  veteran  who  suspects  that 
he  is  suffering  from  what,  I  guess  for  want  of  a  better  term  is  the 
"mystery  disease,"  as  it  is  being  referred  to. 

As  far  as  numbers,  there  are  more  and  more  who  are  coming 
forth  every  day.  This  being  the  case,  because  there  is  being  more 
attention  given  to  it,  and  the  more  the  veteran  realizes  that  maybe 
this  cold  he  has  had  or  nausea  is  being  shared  with  a  lot  of  other 
veterans,  then  he  is  going  to  VA. 

So  as  far  as  specific  figures,  I  would  not  challenge  the  Congress- 
man's figures  on  it.  I  think  probably  those  numbers  are  going  to 
grow  as  more  and  more  veterans  realize  that  they  may  have  some- 
thing that  is  related  to  their  service  in  the  Persian  Gulf 

Mr.  Manzullo.  The  reason  that  I  raise  that  question  is  that 
there  is  a  $100,000  cap  in  this  bill,  and  8,000  times  $100,000  is 
$800  million. 

Mr.  Gejdenson  [presiding].  Would  the  gentleman  yield? 

I  think  the  cap  works  this  way:  There  is  $10,000  for  each  individ- 
ual or  corporation  in  the  first  round — up  to  $90,000,  the  military 
has  a  cap,  the  minimum  I  guess. 

Mr.  Manzullo.  But  the  military  has  priority. 

Mr.  Gejdenson.  The  military  has  a  priority  of  $90,000,  and  all 
claimants  would  compete  for  what  is  left.  This  is  not  to  say  that 
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each  person  in  the  miHtary  category  would  get  the  hundred  thou- 
sand dollars  or  only  a  $100,000. 

AMERICAN  COMPANIES  DEMANDS  FOR  PAYMENT  OF  IRAQI  FUNDS 

Mr.  Bereuter.  Reclaiming  my  time,  I  would  like  to  ask  Professor 
Byrne  a  couple  of  questions. 

When  the  Iraqi  bank  instructed  the  U.S.  reimbursing  bank  to 
honor  the  American  companies'  demands  for  payment  and  there 
were  sufficient  funds  to  honor  the  demand,  did  the  U.S.  reimbius- 
ing  bank  have  an  obligation  to  honor  the  payment  demand? 

Do  you  have  an  opinion  on  that? 

Mr.  Byrne.  Under  letter  of  credit  law,  no,  assuming  it  had  not 
confirmed  the  letter  of  credit. 

Mr.  Bereuter.  The  answer  was  no? 

Mr.  Byrne.  The  answer  is  no. 

Mr.  Bereuter.  When  the  Iraqi  issuing  bank  transferred  the 
funds  to  the  U.S.  reimbursing  bank  with  instructions  to  pay,  was 
there  an  equitable  transfer  of  title  to  the  funds  to  the  U.S.  com- 
pany or  beneficiary? 

Mr.  Byrne.  Under  letter  of  credit  law,  no.  In  terms  of  an  equi- 
table determination,  certainW  as  between  the  Iraqi  company  and 
the  U.S.  company,  a  court  of  equity  may  so  determine.  But  this  is 
not  a  question  that  would  be  determined  under  LC  policy. 

There  is  no  right  of  the  beneficiary  that  would  arise  in  that  situ- 
ation vis-a-vis  the  U.S.  bank. 

Mr.  Bereuter.  Finally — I  think  you  have  hinted  at  this  already 
Professor  Byrne — what  is  the  implication  on  export — American  ex- 
porting of  what  we  are  attempting  to  decide  here? 

What  is  your  suggestion  about  the  implications,  if  any  that  you 
care  to  draw? 

Mr.  Byrne.  Actually,  Mr.  Lewis  would  be  the  gentleman  to  ask. 
But  certainly  if  I  had  been  encouraged  by  the  U.S.  Government  to 
engage  in  export  transactions  and  found  myself  in  a  posture  where 
I  was  discomforted  as  a  result  of  it,  I  would  think  twice  the  next 
time  that  I  was  encouraged. 

Mr.  Bereuter.  Mr.  Chairman,  I  appreciate  being  able  to  sit  in 
and  ask  questions  since  I  am  not  a  Member  of  the  subcommittee. 
Thank  you. 

Mr.  Gejdenson.  Mr.  Lantos. 

priority  claim  OF  veterans 

Mr.  Lantos.  I  paid  two  visits  to  the  area,  both  to  Saudi  Arabia 
and  Kuwait,  just  prior  to  the  outbreak  of  hostilities  and  right  after 
the  conclusion  of  hostilities  with  the  Majority  Leader  and  the  Re- 
publican leader  and  with  the  Intelligence  Committee  chairman  and 
others. 

There  is  no  doubt  in  mv  mind  that  the  priority  claim  of  our  vet- 
erans is  unquestioned.  If  anybody  deserves  to  nave  priority,  it  is 
our  veterans.  They  deserve  priority  to  all  Iraqi  assets.  I  have  the 
advantage  of  speaking  as  a  nonlawyer,  which  allows  me  to  see 
things  with  a  degree  of  clarity  that  only  the  Hungarian  peasant 
mentality  provides  one;  and  it  seems  to  me  that  you,  Mr.  Magill, 
are  absolutely  correct  in  asserting  the  priority  of  our  veterans  to 
Iraqi  assets. 
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AMERICAN  ASSETS  BEING  CONSTRUED  AS  IRAQI  ASSETS 

I  think  no  commercial  claim  can  interfere  with  the  right  of  veter- 
ans who  fought  in  that  war.  But  for  the  life  of  me,  I  do  not  under- 
stand how  Ajnerican  assets  can  be  construed  as  Iraqi  assets. 

If,  in  fact,  Mr.  Lewis  shipped  products — and  there  is  no  question 
about  this,  these  were  accepted — the  implicit  transaction  is  that 
these  products  were  to  be  paid  for  with  Iraqi  funds;  and  upon  the 
delivery  of  these  products  the  appropriate  number  of  dollars  be- 
came U.S.  assets. 

Now  it  adds  a  very  special  touch  of  poignancy  to  Mr.  Lewis's 
claim  that  he  in  fact  is  a  combat  veteran  of  that  war.  He  also  hap- 
pens to  be  a  constituent  of  mine,  and  I  want  to  publicly  salute  him 
for  performing  his  duty  as  a  reserve  officer  with  such  distinction. 
I  do  not  believe  that  either  Mr.  Lewis  or  those  of  us  who  agree  with 
his  position  for  a  moment  claim  that  veterans  should  not  get  first 
priority  on  every  dime,  on  every  dime  of  Iraqi  assets. 

But  for  the  life  of  me,  I  don't  understand  how  veterans  of  that 
war  can  claim  priority  on  assets  which  are  not  Iraqi  assets.  Those 
are  not  Iraqi  assets.  That  transaction  was  terminated  with  the  de- 
livery of  the  goods. 

And  it  seems  to  me  that  your  testimony,  Mr.  Lewis,  for  a  rational 
layman  judging  this  issue  by  plain  common  sense,  has  enormous 
merit.  You  are  not  in  favor,  I  take  it,  of  pushing  veterans  into  a 
secondary  position  are  you? 

Mr.  Lewis.  No,  sir. 

Mr.  Lantos.  You  are  in  favor  of  veterans  getting  top  priority  to 
all  Iraqi  assets? 

Mr.  Lewis.  Yes,  sir. 

Mr.  Lantos.  So  am  I.  What  you  are  suggesting  is  that,  upon  de- 
livery of  the  goods  by  your  company,  the  payment  for  those  goods 
became  American  assets,  this  is  analogous  to  an  American  com- 
pany on  the  same  day  delivering  the  same  goods  to  Switzerland  or 
Uruguay  or  Australia  or  any  other  country.  Once  the  goods  are  de- 
livered, the  corresponding  number  of  dollars  then  became  U.S.  as- 
sets. 

Is  that  your  position? 

Mr.  Lewis.  Yes,  sir. 

Mr.  Lantos.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Manzullo.  I  yield  the  balance  of  my  time  to  Mr.  Leach. 

rights  of  veterans 

Mr.  Leach.  A  quick  question.  The  discussion  here  has  been  about 
the  rights  of  veterans,  and  that  is  pretty  well  resolved. 

Then  you  have  the  rights  of  one  commercial  participant  versus 
the  rights  of  another  commercial  participant  where  there  is  sorne 
lack  of  resolution.  But  there  has  been  no  discussion  of  public 
claims. 

COMMERCIAL  CLAIMS  VERSUS  THE  PUBLIC  CLAIMS 

One  of  the  crucial  questions  at  issue  is,  is  there  a  presumption 
that  commercial  claims  come  above  public  claims;  and  is  the  Con- 
gress, in  effect  through  any  of  these  statutes,  all  of  a  sudden  saying 
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the  public  claim  comes  second?  Are  there  debts  owed  to  our  Com- 
modity Credit  Corporation? 

Mr.  Byrne  would  you  want  to  comment  on  that? 

Mr.  Byrne.  As  to  whether  there  are  debts  owed  to  the  Commod- 
ity Credit  Corporation? 

Mr.  Leach,  No.  But  one  issue  at  stake  is  the  sensitivities  be- 
tween one  commercial  claimant  versus  another.  But  isn't  another 
issue  also  all  commercial  claimants  versus  the  public? 

Mr.  Byrne.  I  would  have  thought  in  the  bill  that  section  3(d)  is 
the  sleeper,  because  I  thought  that  that  gave  the  President  power 
to  determine  what  is  appropriate  between  this  fund  and  such  other 
accounts  as  are  appropriate  for  the  payment  of  claims  of  the  U.S. 
Government. 

And  then  that  vests  with  the  President,  the  authority  before  any- 
body gets  paid,  if  he  chooses  to,  to  a  certain  U.S.  claims,  to  the  ex- 
tent that  he  deems  appropriate. 

I  may  be  misreading  it. 

Mr.  Leach.  But  why  in  heaven's  name  do  you  pass  a  bill  in 
which  you  give  that  kind  of  discriminatory  power  to  the  executive? 
An  executive  might  want  to  accede  to  the  commercial  or  he  might 
not. 

Mr.  Gejdenson.  Would  the  gejolleman  yield?. 

The  ifldiefttion  froA  the  administration  is  that  they  ^uld  accept 
a  proportional  settletnent  withovit  any  priority  placed  on  the  gov- 
ernment claims,  so  that  we  might  look  at  adding  that  language  if 
it  helps  the  gentleman. 

Mr.  Leach.  I  think  that  would  be  helpful.  That  is  my  view,  that 
I  don't  think  the  public  should  come  before  commerce;  but  I  don't 
think  commerce  should  come  before  the  public,  and  that  proportion- 
ality is  the  proper  approach. 

Now  whether  within  commerce  there  should  be  priorities,  that  is 
a  really  delicate  issue  which  this  committee  has  a  hard  time  resolv- 
ing. And  the  inputs  of  Mr.  Block  and  Mr.  Byrne  are  appreciated. 

I  simply  would  like  to  say  that,  from  Mr.  Block's  perspective, 
some  of  the  precedent  involved  in  intermediary  banking  I  think  has 
to  be  understood  as  very  significant. 

Thank  you,  Mr.  Chairman. 

NUMBER  OF  VETERANS 

Mr.  Gejdenson.  Mr.  Gallegly. 

Mr.  Gallegly,  Thank  you,  Mr.  Chairman. 

Like  Mr.  Lantos,  I  was  in  the  Gulf  right  before  the  conflict;  and 
I  was  in  the  first  trip  in  right  afterwards — a  matter  of  days  after 
the  conflict. 

Mr.  Magill,  while  I  have  you  here,  I  would  just  like  to  ask,  do 
vou  have  a  ballpark  number  of  how  many  veterans  we  have  com- 
bined with  World  War  II,  Korea,  Vietnam,  and  Desert  Storm  that 
are  currently  in  need  of  housing,  jobs,  and  social — any  idea? 

Mr.  Magill.  No,  sir,  I  don't  have.  The  veteran  population  is  such 
a  diverse  segment  of  our  society. 

Mr.  Gallegly.  Is  it  reasonable  to  say  that  there  are  a  lot  of  vet- 
erans from  World  War  II,  Korea,  Desert  Storm,  and  Vietnam  that 
are  in  need  of  some  kind 
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Mr.  Magill.  Yes.  A  lot  of  veterans  are  not  only  unemployed  but 
they  are  underemployed.  And  right  now  our  estimate  as  far  as 
homeless  veterans  is  I  believe  about  a  third  are  veterans. 

Mr.  Gallegly.  In  light  of  that,  Mr.  Magill,  are  you  aware  of  the 
government's  current  resettlement  program  that  provides  financial 
and  other  assistance  to  thousands  of  ex-Iraqi  troops  who  fled  or 
surrendered  during  the  Gulf  War? 

Mr.  Magill.  Yes,  I  am  aware  of  that. 

Mr.  Gallegly.  Could  you  tell  us  what  is  the  VFWs  position  on 
this  policy  and  the  position  you  might  have  on  any  pending  legisla- 
tion? 

Mr.  Magill.  The  VFW  is  adamantly  opposed  to  the  resettlement 
of  any  Iraqi  troops.  And  I  have  to  emphasize  "troops."  We  do  not 
have  opposition  to  legitimate  refugees,  the  Kurds,  for  example. 

Mr.  Gallegly.  I  am  only  referring  to  those  that  served  in  Sad- 
dam Hussein's  army. 

Mr.  Magill.  We  are  opposed  to  resettlement  of  those  individuals 
to  the  United  States. 

Mr.  Gallegly.  Thank  you. 

Mr.  Gejdenson.  Could  Mr.  Newcomb  please  identify  himself 

STATEMENT  OF  RICHARD  NEWCOMB,  DIRECTOR  OF  FOREIGN 
ASSETS  CONTROL,  DEPARTMENT  OF  TREASURY 

Mr.  Newcomb.  My  name  is  Richard  Newcomb.  I  am  Director  of 
Foreign  Assets  Control. 

Mr.  Gejdenson.  Since  this  case  is  under  litigation,  I  won't  ask 
you  questions  about  this  case.  I  am  going  to  ask  you  a  hypothetical 
situation. 

A  hypothetical  situation  is  this:  If  the  Federal  Government  were 
to  seize  assets  and  I  felt  as  a  citizen  that  some  of  those  assets  were 
wrongfully  seized,  can  I  go  to  court  and  try  to  secure  my  assets? 

Mr.  Newcomb.  Yes. 

Mr.  Gejdenson.  So  that  if  the  Federal  Government,  in  trying  to 
seize  assets  of  another  individual  or  country  seized  assets  that 
were  legally  mine,  then  nothing  the  Congress  would  do  in  an  act 
of  this  nature  would  preclude  me  from  recovering  my  assets? 

Mr.  Newcomb.  Congressman,  in  markup  testimony  I  gave  last 
week,  the  question  came  up  as  to,  would  we  abide  by  court  deci- 
sions? I  indicated  at  the  time  that  we  would. 

We  believe  that  the  assets  that  were  blocked  are  Iraqi  property. 
We  believed  they  were  Iraqi  property  when  we  blocked  them  on  the 
morning  of  August  2.  And  that  is  our  position. 

Mr.  Gejdenson.  Maybe  Mr.  Byrne  can  deal  with  this. 

In  viewing  how  we  are  going  to  deal  with  international  commerce 
and  trade  and  making  sure  that  people  feel  comfortable  that  letters 
of  credit  and  other  international  transactions  are  respected,  the 
American  court  system  has  long  demonstrated  relative  fairness  on 
these  kinds  of  issues.  If  I  can  make  my  case  in  court,  whether  I 
am  an  American  or  a  Swiss,  claiming  that  my  assets  were  wrong- 
fully taken,  doesn't  that  provide  the  kind  of  due  process  and  protec- 
tion that  most  international  commerce  is  worried  about? 

Mr.  Byrne.  With  respect  to  the  corresponding  banking  system,  if 
you  wound  up  in  court,  you  would  be  in  trouble.  But  I  don't  think 
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there  are  any  complaints  with  respect  to  the  position  that  OFAC 
has  taken  with  regard  to  those  funds. 

With  regard  to  situations  where  there  is  a  question  regarding  eq- 
uitable interests  in  funds,  it  would  seem  to  me  neither  an  adminis- 
trative agency  nor  certainly  a  bank  is  in  a  position  to  make  equi- 
table determinations  of  that  sort. 

Mr.  Newcomb.  If  I  might  add  to  that,  that  question  was  litigated 
in  the  Iran  situation.  As  far  as  the  authority  of  the  President  in 
these  freeze-kind  of  situations  dealing  with  assets  and  settling 
claims,  I  would  like  to  submit  for  the  record  the  case  of  Dames  & 
Moore  v.  Donald  T.  Regan,  a  case  which,  in  an  opinion  of  nine  to 
zero  by  the  Supreme  Court,  goes  to  those  very  issues  and  puts  for- 
ward the  notions  that  you  are  speaking  about. 

[The  information  referred  to  appears  in  the  appendix.] 

Mr.  Gejdenson.  Members  will  be  given  five  legislative  days  to 
submit  additional  questions. 

Mr.  Lewis,  I  don't  know  anything  about  your  company  and  frank- 
ly don't  know  the  specifics  to  the  degree  that  you  do,  I  am  sure. 
But  what  your  basic  claim  is,  is  that  the  government  wrongfully 
seized  your  assets.  Is  that  correct? 

Mr.  Lewis.  That  is  correct. 

Mr.  Gejdenson.  Are  you  presently  in  litigation  to  recover  those 
assets  as  wrongfully  seized  assets? 

Mr.  Lewis.  I  am  not  sure  of  the  legal  definition. 

Mr.  Gejdenson.  Do  you  have  a  lawyer  trying  to  recover  i 
sets? 

Mr.  Lewis.  We  are  trying  to  take  this  action  because,  fr  -m  a 
business  perspective,  these  companies  that  I  submitted  for  the 
record — ^you  can  go  to  court.  But  as  you  know  and  I  know,  we  will 
all  go  broke  doing  that. 

Mr.  Gejdenson.  It  seems  to  me  that  what  we  have  here  is  that 
nothing  in  the  legislation  that  is  before  the  committee  would  injure 
your  company  if  a  court  held  that  those  were  truly  your  assets.  And 
that  is  the  fundamental  question  that  has  to  be  dealt  with. 

If  they  are  your  assets,  then  you  ought  to  get  them  back.  But  it 
shouldn  t  be,  it  seems  to  me,  this  congressional  panel  deciding 
whether  they  are  your  assets.  If  they  are  your  assets,  then  a  court 
is  the  place  to  establish  that  they  are  your  assets. 

Mr.  Lewis.  I  think  it  is  a  little  more  complicated  than  that.  We 
can  all  go  to  court,  but  I  think  this  is  a  common  sense  issue  of  a 
distinction  between  the  banks  who  Mr.  Newcomb  took  care  of  by 
saying  those  confirmed  letter  of  crfedit,  irrevocable,  as  ours  were  ir- 
revocable— we  will  treat  that  differently  because  that  is  what  I 
want.  Sure  we  can  go  to  court,  but  that  is  the  issue. 
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Mr.  Newcomb.  Early  in  the  program,  a  determination  was 
made — not  by  OFAC  but  by  the  Treasury  Department  in  consulta- 
tion with  the  State  Department,  discussed  at  the  National  Security 
Council,  codified  in  regulations  and  has  been  followed — that  the 
payment  on  confirmed  letters  of  credit  would-  be  allowed. 

That  was  a  policy  decision  which  was  not  unilateral.  It  was  an 
administration  position,  and  it  has  been  followed. 

Mr.  Gejdenson.  Thank  you.  I  have  to  go  vote. 

The  hearing  is  now  adjourned. 

Thank  you. 

[Whereupon,  at  12:05  p.m.,  the  committee  was  adjourned.] 


MARKUP  OF  H.R  RES.  3221— IRAQ  CLAIMS 

ACT  OF  1993 


THURSDAY,  OCTOBER  28,  1993 

House  of  Representatives, 
Committee  on  Foreign  Affairs, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:15  a.m.  in  room 
2172,  Rayburn  House  Office  Building,  Hon.  Lee  H.  Hamilton 
(chairman)  presiding. 

Chairman  Hamilton.  The  committee  will  come  to  order.  The  first 
order  of  business  is  consideration  of  H.R.  3221,  which  the  Chief  of 
Staff  will  report. 

Mr.  Van  Dusen.  H.R.  3221,  to  provide  for  the  adjudication  of  cer- 
tain claims  against  the  Grovernment  of  Iraq.  Be  it  enacted  by  the 
Senate. 

Chairman  Hamilton.  Without  objection,  further  reading  of  the 
bill  is  dispensed  with,  printed  in  the  record  in  full,  and  open  to 
amendment. 

[H.R.  3221  follows:] 
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103d  congress 

1st  Session 


H.R.3221 


To  provide  for  the  ac^udication  of  certain  claims  against  the  Government 

of  Iraq. 


IN  THE  HOUSE  OF  RE  PRE  SENT  AT  R^S 

October  6,  1993 

Mr.  Ha-MILTOK  introduced  the  following  bill;  which  was  referred  to  the 
Committee  on  Foreign  Affairs 


A  BILL 

To  pro\ide  for  the  adjudication  of  certain  claims  against 
the  Government  of  Iraq. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  l)e  cited  as  the  "Iraq  Chiims  Act  of 

5  1993". 

6  SEC.  2.  ADJUDICATION  OF  CLAIMS. 

7  (a)  Certain  Ci^xims  Witiiix  the  Jurisdiction  of 

8  UN  Commission. — The  United  States  Commission  is  an- 

9  thorized  to  receive  and  determine  the  vahdity  and  amounts 
10    of  anv  claims  referred  to  it  bv  the  Secretan"  of  State  with 
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1  respect  to  which  the  United  States  has  received  lump-sum 

2  payments  from  the  United  Nations  Commission. 

3  (b)   Other  Claims  Against   Iraq. — The  United 

4  States  Commission  is  authorized  to  receive  and  determine 

5  the  validity  and  amounts  of  any  claims  by  nationals  of  the 

6  United  States  against  the  Government  of  Iraq  that  are 

7  determined  by  the  Secretar\^  of  State  to  be  outside  the 

8  jurisdiction  of  the  United  Nations  Commission. 

9  (c)  Decision  Rules. — In  deciding  claims  under  sub- 

10  section  (a)  or  (b),  the  United  States  Commission  shall 

1 1  apply,  in  the  following  order — 

12  (1)  in  the  case  of  claims  under  subsection  (a), 

13  relevant  decisions  of  the   United   Nations   Security 

14  Council  and  the  United  Nations  Commission; 

15  (2)  applicable  substantive  law,  including  inter- 

16  national  law;  and 

17  (3)  api)licable  principles  of  justice  and  equity. 

18  (d)   Priority  Ciaims. — Before  deciding  any  other 

19  claim  against  the  (lOvcM-nmont  of  Iraq,  the  United  States 

20  Commission  shall,  to  the  extent  practical,  decide  all  pend- 

21  ing   nonconnnercial    elaims    of   members    of   the    United 

22  States  Armed  Foives  and  other  indi\iduals  arising  out  of 

23  Iracfs  invasion  ami  occupation  of  Kuwait. 

24  (e)  ArPLRAlilLlTY  OF  IXTERXATIONAL  CLAIMS  SeT- 

25  tlemext  Act.— To  the  extent  they  are  not  inconsistent 
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1  \vith  the  provisions  of  this  Act,  the  provisions  of  title  I 

2  (other  than  section  2(c))  and  title  Yll  of  the  International 

3  Claims  Settlement  Act  of  1949  (22  U.S.C.  1621-1627  and 

4  1 645-1 645o)  shall  apply  with  respect  to  claims  under  this 

5  Act  and  the  funds  established  pursuant  to  sections  3(a) 

6  and  3(c). 

7  SEC.  3.  CLAIMS  FUNDS. 

8  (a)   UN   Commission   Claims  Funds. — The   Sec- 

9  retary  of  the  Treasury  is  authorized  to  establish  in  the 

10  Treasurv^  of  the  United  States  one  or  more  funds  (herein- 

11  after  in  this  Act  referred  to  as  the  "UN  Commission 

12  Claims  Funds")  for  pa^nnent  of  claims  under  section  2(a). 

13  The  Secretary  of  the  Treasury  shall  cover  into  the  UN 

14  Commission  Claims  Fluids  such  amounts  as  are  allocated 

15  to  such  funds  pursuant  to  subsection  (b)(1). 

16  (b)  Allocation  of  Funds  Recehtd  From  UX 

17  Commission. — The  Secrotaiy  of  State  shall  allocate  fluids 

18  received  by  the  United  States  from  the  United  Nations 

19  Commission,  in  the  manner  the  Secretary  determines  ap- 

20  propriate,  between — 

21  (1)  the  UX  Commission  Claims  Funds;  and 

22  (2)  funds  established  under  the  authority  of  the 

23  para<n-aphs  under  the  headino:  "TRUST  FUXDS" 

24  in  tile  Act  cntitlctl  "An  Aet  nialiinfr  appropriations 

25  for  tlie  diplomatic  and  consular  semce  for  the  fiscal 
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1  year  ending  June  thirtieth,   eighteen  hundred   and 

2  ninety-seven",    approved    February    26,    1896    (22 

3  U.S.C.  2668a). 

4  (e)    Iraq    Claims   Fund. — The   Secretarv-   of  the 

5  Treasury  is  authorized  to  estabhsii  in  the  Treasurv'  of  the 

6  United  States  a  fund  (hereinafter  in  this  Act  referred  to 

7  as  the  "Iraq  Claims  Fund")  for  paATnent  of  claims  under 

8  section  2(b).  The  Secretary'  of  the  Treasury  shall  cover 

9  into  the  Iraq  Claims  Fund  such  amounts  as  are  allocated 

10  to  such  fund  pursuant  to  subsection  (d). 

11  (d)  Allocation  of  Proceeds  Fro:\i  Iraqi  Asset 

12  LlQUlDATATlON. — The  President  shall  allocate  funds  re- 

13  suiting  from  the  liquidation  of  assets  pursuant  to  section 

14  4  in  the  manner  the  President  determines  appropriate  be- 

15  tween  the  Iraq  Claims  Fund  and  such  other  accounts  as 

16  are  appropriate  for  the  payment  of  claims  of  the  United 

17  States  Government. 

1 8  SEC.  4.  AUTHORITY  TO  VEST  IRAQI  ASSETS. 

19  The  President  is  authorized  to  vest  and  liquidate  as 

20  mucii  of  tlie  assets  of  the  (jovernment   of  Iraq  in   the 

21  United  States  that   have  been  blocked  pursuant   to  the 

22  International     Emei-gency    Economic    Powers    Act     (50 

23  U.S.C.  1701  et  seq.)  as  may  be  necessaiy  to  satisfv-  claims 

24  under  section  2(b).  as  well  as  claims  of  the  United  States 

25  Government   against    Iraq  wliieh  are  determined  by  the 
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1  Secretary  of  State  to  be  outside  the  jurisdiction  of  the 

2  United  Nations  Commission. 

3  SEC.  5.  PROGRAM  ADMINISTRATION  SELF-SUFFICIENCY. 

4  (a)     Deductions     for     Administratr'e     Ex- 

5  PENSES. — In  order  to  reimburse  Executive  agencies  for 

6  their  expenses  in  administering  the  Iraq  claims  program 

7  and  this  Act,  the  Secretary  of  the  Treasury  shall  deduct 

8  an  amount  equal  to  IV2  percent — 

9  (1)  from  any  amount  covered  into  the  claims 

10  funds  established  under  section  3(a)  or  3(c);  and 

11  (2)  from  any  amounts  the  Secretary  of  State 

12  receives  from  the  United  Nations  Commission  which 

13  are  not  covered  into  a  claims  fiuid  established  under 

14  section   3(a)   and  which   are   not  in   payment  of  a 

15  claim  of  the  United  States  Government. 

16  (b)       DiSTRiBUTiOX. — Tlie       Secretaiy       of      the 

17  Treasur^' — 

18  (1)    shall   deterniino,    in   consultation  with   the 

19  Chairman  of  the  United  States  Commission  and  the 

20  Secretaiy  of  State,  the  proportional  distribution  of 

21  the    reinibursenuMit    set -aside   pro\ided    for   in    sub- 

22  section  (a);  anil 

23  (2)  shall  make  an  advance  for  credit,  or  reini- 

24  burse,  an  Executive  agency  for  its  expenses  in  ad- 

25  muiisteririg  the  Iraq  claims  progi-am  and  this  Act. 
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1  Amounts  received  by  an  Executive  agency  pursuant  to 

2  paragraph  (2)  shall  be  credited  or  reimbursed  to  the  ap- 

3  propriation  account  then  current  and  shall  remain  avail- 

4  able  for  expenditure  ^\^thout  fiscal  year  limitation. 

5  SEC.  6.  PAYMENTS. 

6  (a)  In  Generai,. — The  United  States  Commission 

7  shall  certify  to  the  Secretan,'  of  the  Treasury  each  award 

8  made  pursuant  to  section  2.  The  Secretary-  of  the  Treas- 

9  ur}'  shall  make  j^a^Tiient,  out  of  the  appropriate  fund  es- 

10  tablished  pursuant  to  section  3(a)  or  3(c),  in  the  following 

1 1  order  of  priority  to  the  extent  funds  are  available  in  such 

12  fund: 

13  (1)     Pa^^nent    of    $10,000    or    the    principal 

14  amount  of  the  award,  whichever  is  less. 

15  (2)  For  each  claim  that  has  priority  under  sec- 

16  tion  2(d).  pa\niieiit  of  a  fiu-ther  $90,000  toward  the 

17  unpaid    l)alance    of    the    principal    amount    of    the 

18  awai'd. 

19  (3)  PaxTiionts  from  time  to  time  in  ratable  pro- 

20  i)oiiions  on   account    of  the   unpaid  balance  of  tlie 

21  pi-iiicipal    aiuoutits   of  all    awards   according  to   the 

22  proportions     which     the     unpaid     balance     of    sueii 

23  awai-ds  hear  to  the  total  amount  in  the  appropi-iate 

24  claims  fund  that  is  available  for  distribution  at  the 

25  time  such  paxniu'iits  are  made. 
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1  (4)  After  payment  has  been  made  of  the  prin- 

2  eipal  amounts  of  all  such  awards,  pro  rata  payments 

3  on  account  of  accrued  interest  on  such  awards  as 

4  bear  interest. 

5  (5)  After  pa^^nent  has  been  made  in  full  of  all 

6  the  awards  payable  out  of  a  fund  established  pursu- 

7  ant  to  section  3(a)  or  3(c),  any  funds  remaining  in 

8  that  fund  shall  be  transferred  to  the  other  claims 

9  fund  created  pursuant  to  section  3(a)  or  3(c),  except 

10  that  any  funds  received  by  the  United  States  from 

1 1  the  United  Nations  Commission  shall  be  so  trans- 

12  ferred  only  to  the  extent  not  inconsistent  ^\^th  re- 

13  quirements  of  the  United  Nations  Commission. 

14  (b)  Unsatisfied  Claims. — Pa^-ment  of  any  award 

15  made    pursuant    to    this    Act    shall    not    extinguish    any 

16  unsatisfied  claim,  or  be  constnied  to  have  divested  any 

17  claimant,  or  the  United  States  on  his  or  her  belialf.  of 

18  any  i-iglits  against  the  Govennnent  of  Iraq  witli  respect 

19  to  any  un.satist'ie(i  claim. 

20  SEC.  7.  RECORDS. 

21  (a)  Thax.sfkk  to  Com.mi.ssiox. — The  heail  of  any 

22  Executive  agency  may  traiisfei"  oi-  othen\ise  make  avail- 

23  able  to  tlie  riiitcil  States  Commission  such  records  and 

24  iloc-miK  iits  relating  to  clninis  autlioi-i/.ed  to  he  adjudicated 
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1  by  this  Act  as  may  be  required  by  the  United  States  Com- 

2  mission  in  carmng  out  its  functions  under  this  Act. 

3  (b)  Public  Disclosure. — Section  552  of  title  5  of 

4  the  United  States  Code  (commonly  referred  to  as  the 

5  "Freedom  of  Information  Act")  shall  not  apply  \\ith  re- 

6  spect  to  records  that,  as  determined  by  the  Secretary  of 

7  State,  are  required  under  the  rules  and  decisions  of  the 

8  United  Nations  Commission  to  be  withheld  from  public 

9  disclosure. 

10  SEC.   8.   STATUTE   OF  LIMITATIONS;   DISPOSITION  OF  UN- 

1 1  PAID  CERTIFIED  CLAIMS. 

12  (a)    Statute   of   Limitations. — ^Any  demand   or 

1 3  claim  for  pa\nnent  on  account  of  an  award  that  is  certified 

14  under  the  Iraq  claims  program  shall  be  barred  one  year 

15  after  the  publication  date  of  the  notice  required  by  sub- 

16  section  (b). 

17  (b)  Publication  of  Notice. — Nine  years  after  the 

18  latter  of— 

19  (1)  tlie  last  date  on  which  the  Secretary'  of  the 

20  Ti-ca.sun-  covci-s   into   any  of  the   UN   Commission 

21  Claims  Funds,  or  into  any  ftuid  described  in  section 

22  3(b)(2),  amounts  allocated  to  that  fund  pursuant  to 

23  section  3(b),  oi- 
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1  (2)  the  last  date  on  which  the  Secretary  of  the 

2  Treasury  covers  into  the  Iraq  Claims  Fund  amounts 

3  allocated  to  that  fund  pursuant  to  section  3(d), 

4  the  Secretary'  shall  publish  a  notice  in  the  Federal  Reg- 

5  ister  detailing  the  statute  of  limitations  provided  for  in 

6  subsection  (a)   and  identifying  the  claim  numbers  and 

7  awardee  names  of  unpaid  certified  claims. 

8  (c)  Disposition'  of  Unpaid  Certified  Claims. — 

9  Two  years  after  the  publication  date  of  the  notice  required 

10  by  subsection    (b),    any  unpaid   certified   claim   amount 

1 1  under  the  Iraq  claims  program,  and  any  remaining  bal- 

12  ance  in  any  of  the  UN  Commission  Claims  Funds,  in  the 

13  Iraq  Claims  Fund,  or  in  any  fund  referred  to  in  section 

14  3(b)(2)  to  the  extent  such  balance  reflects  amounts  depos- 

15  ited  pursuant  to  that  section,  siiall  be  deposited  to  the  mis- 

16  cellaneous  receipts  of  the  Troasuiy. 

17  SEC.  9.  DEFIMTIONS. 

18  As  used  in  this  Act — 

19  (1)    tlie   term   "Government   of  Iraq"   includes 

20  agencies,    instnunentalitics,    and    controlled   entities 

21  (including  ])ul)Iic  sector  eiiterpri.ses)  of  that  govern- 

22  ment; 

23  (2)  the  term  "Executive  agency"  has  the  mean- 

24  iiig  given  that  term  by  section  105  of  title  5,  United 

25  States  Code; 
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1  (3)  the  term  "Iraq  claims  program"  means  the 

2  claims  whose  adjudication  is  pro\aded  for  in  this  Act 

3  and  any  other  claims  that  are  within  the  jurisdiction 

4  of  the  United  Nations  Commission; 

5  (4)    the    term    "United    Nations    Commission" 

6  means  the  United  Nations  Compensation  Commis- 

7  sion  established  pursuant  to  United  Nations  Secu- 

8  rity  Council  Resolution  687  (1991);  and 

9  (5)    the    term    "United    States    Commission" 

10  means  the  Foreign  Claims  Settlement  Commission 

1 1  of  the  United  States. 
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OPENING  STATEMENT  OF  HON.  LEE  H.  HAMILTON 

Chairman  Hamilton.  The  Chair  will  just  introduce  it  quickly 
and  then  call  on  Mr.  Oilman  for  any  comments  he  wants  to  make. 
I  think  members  are  familiar  with  the  bill  at  this  point.  In  the  in- 
terest of  a  complete  record,  let  me  describe  it  very  briefly. 

It  provides  the  necessary  authority  to  establish,  maintain  and  ul- 
timately terminate  a  fair  and  orderly  system  for  adjudicating  the 
claims  of  U.S.  nationals  against  Iraq.  In  other  claims  situations, 
the  U.S.  Government  has  not  started  the  claim  settlement  process 
until  it  has  reached  a  govemment-to-government  settlement. 

With  Iraq,  of  course,  there  is  no  reasonable  prospect  of  reaching 
such  a  settlement.  For  this  reason,  the  United  States  needs  the  au- 
thority this  bill  provides  to  vest,  and  then  use  the  proceeds  from 
frozen  Iraqi  assets  in  the  United  States  to  provide  awards  to  U.S. 
claimants. 

Now,  the  bill  is  directed  toward  two  goals.  First,  it  sets  up  a  sys- 
tem for  dealing  with  the  claims  of  U.S.  nationals  that  predate  the 
Gulf  War  through  the  U.S.  Foreign  Claims  Settlement  Commission, 
and  secondly  it  sets  up  a  structure  for  handling  funds  the  United 
States  may  receive  from  the  U.N.  Commission. 

The  U.N.  Commission  is  handling  claims  that  result  from  Iraq's 
invasion  and  occupation  of  Kuwait.  The  legislation  is  necessary  so 
that  we  can  allow  the  U.N.  Commission  to  do  its  job  and  so  we  can 
get  this  claims  settlement  process  moving. 

The  Chair  has  an  en  bloc  amendment  to  offer,  but  before  I  do 
that,  I  just  wanted  to  say  to  members  here  a  word  of  appreciation 
for  their  really  extraordinary  cooperation  in  moving  a  fairly  dif- 
ficult bill  toward  mark-up  today. 

As  you  call  know,  the  report  to  accompany  this  bill  will  include 
language  on  many  areas  of  concern  to  members.  The  committee  re- 
port covers  the  committee's  views  on  the  ability  of  veterans  to  re- 
ceive compensation  for  Persian  Gulf  Syndrome,  Iraq's  obligations  to 
provide  full  compensation  to  all  U.S.  claimants,  the  jurisdiction  of 
the  U.N.  Commission,  the  reimbursement  of  the  U.S.  contribution 
to  the  U.N.  Commission,  the  extent  to  which  the  U.N.  Commission 
should  take  into  account  U.S.  contributions  to  Operation  Desert 
Shield  and  Desert  Storm,  and  contributions  from  Kuwait  to  the 
United  States. 

Now,  the  efforts  of  the  committee  members  has  been  deeply  ap- 
preciated by  me.  We've  worked  hard  to  develop  the  necessary  lan- 
guage. I  don't  know  that  everything  has  been  worked  out,  but 
much  of  it  has. 

The  en  bloc  amendment  which  I  offer  right  after  Mr.  Oilman 
makes  his  comments,  results  from  that  kind  of  a  cooperative  effort. 

Mr.  Oilman. 

Mr.  Oilman.  Mr.  Chairman,  I  want  to  thank  you  for  your  efforts 
and  the  efforts  of  our  staff  in  accommodating  the  requests  from  our 
members  for  hearings,  and  for  additional  briefings  on  this  complex 
and  very  expensive  legislation  that  incurs  over  billions  of  dollars 
out  of  our  treasury. 

While  I'm  in  general  agreement  with  the  provisions  in  the  bill, 
it's  my  understanding  that  there  might  be  some  lingering  concerns 
about  its  impact  on  all  claimants  in  light  of  the  limited  pool  of 
funds  that  would  be  available. 


97 

In  light  of  the  important  budgetary  and  policy  implications  of  the 
legislation,  Mr.  Chairman,  I  believe  that  our  committee  and  the 
House  would  be  better  served  if  we  did  not  schedule  this  bill  for 
consideration  on  the  suspension  calendar,  but  would  open  it  up  for 
full  debate  on  the  House  floor. 

Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  Thank  you,  Mr.  Oilman.  I  would  be  glad 
to  visit  with  you  about  that  proposal  you  made  if  we  complete  the 
legislation  this  morning,  we  will  have  to  consider  how  it  is  brought 
up  on  the  floor. 

Mr.  Bereuter  wanted  to  make  a  statement.  I  think  it  would  be 
appropriate  now. 

OPENING  STATEMENT  OF  HON.  DOUG  BEREUTER 

Mr.  Bereuter.  Thank  you  very  much,  Mr.  Chairman.  I  want  to 
join  Mr.  Oilman  in  thanking  you  for  the  way  that  you  have  enabled 
this  committee  to  conduct  additional  hearings  to  gain  information. 

I  do,  nevertheless,  stand  in  opposition  to  H.R.  3221,  and  I  would 
like  to  explain  why.  I  do  so  only  after  carefully  and  thoroughly  ex- 
amining this  complex  issue  because  of  the  opportunity  that  we've 
had  with  the  additional  2  weeks. 

I  oppose  this  legislation  because  I  believe  its  passage  will  pro- 
hibit us  from  reversing  an  administration  policy  that  adversely  im- 
pacts U.S.  commerce,  U.S.  exporters,  and  the  future  financing  of 
international  commercial  transactions. 

I  do  not  rise  in  opposition  to  this  legislation  on  technical,  legal 
grounds  involving  a  variety  of  letters  of  credit  law.  Rather  I  oppose 
this  legislation  on  grounds  of  equity  and  policy.  It  seems  only  fair 
and  equitable  to  this  member  that  the  U.S.  Treasury  Department 
should  not  prohibit  U.S.  exporters — and  I  want  to  stress  this 
again — the  U.S.  Treasury  should  not  prohibit  U.S.  exporters  who 
have  actually  shipped  goods  to  Iraq  before  the  embargo  from  col- 
lecting payment  owed  to  them  by  the  Iraqis  when  the  Iraqis  au- 
thorized payment. 

This  was  not  the  way  Treasury  treated  exporters  in  similar  cir- 
cumstances with  respect  to  frozen  Iranian  assets.  They  were  paid, 
and  they  should  have  been  paid. 

In  addition,  I  am  concerned  that  current  Treasury  Department 
regulations  will  add  substantial  noncommercial  costs  to  U.S.  ex- 
porters in  the  future,  and  that  is  consistent  with  the  testimony  we 
heard  on  this  committee — costs  that  are  not  born  by  our  competi- 
tors. 

The  pool  of  claims  from  commercial  sources  that  meet  these  cri- 
teria that  I  have  specified  are  relatively  small.  Treasury  should  not 
be  setting  this  unfortunate  precedent. 

I  would  like  to  say  that  I  completely  support  one  goal  of  this  leg- 
islation to  fully  compensate  those  U.S.  armed  servicemen  who 
bravely  fought  in  the  Persian  Oulf  War  and  were  either  killed  or 
injured  in  that  war,  as  well  as  the  people  injured  on  the  U.S.S. 
Stark. 

Unfortunately,  the  unprecedented  step  by  the  U.S.  Department 
of  Treasury  to  first  compensate  these  servicemen  out  of  a  pool  of 
frozen  assets,  some  of  which  is  owed  to  U.S.  commercial  interest, 
has  created  some  very  inequitable  results. 
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I  think  it  is  important  to  recognize,  despite  the  sensitivity  of  the 
matter,  that  such  payment  to  servicemen  who  were  not  abused 
POWs  from  frozen  enemy  assets  is,  I  am  informed,  a  precedent-set- 
ting step.  We  have  not  done  this  before. 

Our  Government  apparently  failed  to  attain  such  reimbursement 
from  Iraqi  sources  paid  to  the  United  Nation's  controlled  funds.  I 
gather  they  made  an  effort,  but  we  failed  in  the  Security  Coimcil. 

The  U.S.  Treasury  Department  could  avoid  the  inequities  locked 
in  place  by  this  legislation  by  reexamining  its  current  regulations. 
It  should  do  so. 

It  is  this  member's  firm  belief  that  a  permanent  poHcy  should  be 
developed  which  would  permit  both  U.S.  exporters  and  their  financ- 
ing institutions  to  imderstand  and  rely  upon  set  rights  and  obliga- 
tions when  a  Presidential  freeze  of  foreign  assets  occurs. 

This  member  attempted  to  develop  a  compromise  amendment  to 
this  legislation  which  would  more  equitably  distribute  limited  as- 
sets to  all  claimants,  including  U.S.  armed  servicemen,  victims  of 
the  U.S.S.  Stark  incident,  the  U.S.  Government,  and  all  commercial 
claimants. 

Unfortunately,  it  is  clear  that  the  fundamental  source  of  the  in- 
equitable distribution  of  limited  assets  lies  first  in  the  Treasury 
Department  regulations,  and  legitimate  business  claimants  ulti- 
mately asked  me  not  to  offer  such  an  amendment,  or  even  a  study 
amendment.  They  will,  I  surmise,  take  their  chances  in  sustaining 
the  Robb  amendment. 

That  is,  I  think,  unfortunate  for  the  Congress  if  that  prevails, 
but  it  certainly  provides  equity  to  some  of  the  people  who  deserve 
equity. 

Therefore,  this  member  believes  it  would  be  appropriate  for  the 
Treasury  Department  to  carefully  reexamine  its  current  regula- 
tions and  attempt  to  resolve  the  numerous  problems  created  by  ex- 
isting regulations. 

In  the  meantime,  I  do  not  believe  it  is  appropriate  to  approve 
this  legislation,  and  I  hope  for  reasons  of  equity  as  a  message  to 
Treasury  to  go  back  and  do  their  job  properly,  my  colleagues  will 
also  reject  this  legislation.  If  they  approve  it,  then  I  join  Mr.  Gil- 
man,  the  ranking  member,  in  asking  that  the  legislation  not  be 
placed  on  suspension  calendar. 

Thank  you  very  much,  Mr.  Chairman. 

Chairman  Hamilton.  Well,  I  want  to  thank  the  gentleman  from 
Nebraska  for  the  cooperative  way  he  has  proceeded  on  this,  and  I 
appreciate  his  statement.  I  am  well  aware  of  the  fact,  of  course,  as 
other  members  are,  that  this  is  still  an  initial  stage  in  the  consider- 
ation of  the  bill.  The  Senate  has  not  acted  on  it,  and  there  will  be 
opportunities  to  make  adjustments  in  it  beyond  what  we  do  this 
morning. 

It  is  a  very,  very  tough  problem  we're  wrestling  with,  and  the 
gentleman  from  Nebraska  is  a  very  conscientious  and  constructive 
member  of  the  committee,  so  I  respect  his  views  and  although  I 
will  support  the  bill,  of  course,  I  do  not  want  to  shut  off  opportuni- 
ties to  work  with  him  to  see  if  we  can  improve  it  as  we  move  it 
along. 
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HAMILTON  EN  BLOC  AMENDMENT 

The  Chair  has  an  en  bloc  amendment  at  the  desk.  The  Chief  of 
Staff  will  report  the  amendment. 

Mr.  Van  Dusen.  Amendments  offered  en  bloc  by  Mr,  Hamilton. 
Page  2,  line  23,  after  the  period  insert  "or  out  of  the  1987  attack 
on  the  U.S.S.  Stark." 

Chairman  Hamilton.  Without  objection,  further  reading  of  the 
amendment  is  dispensed  with,  printed  in  the  record  in  full,  open 
for  amendment. 

[The  en  bloc  amendment  of  Mr.  Hamilton  follows:] 

Amendments  Offered  En  Bloc  to  H.R.  3221  by  Mr.  Hamilton 

Page  2,  line  23,  before  the  period  insert  "or  out  of  the  1987  attack  on  the  U.S.S. 
Stark". 

Page  4,  line  14,  after  "President  determines  appropriate"  insert  "(subject  to  the 
limitation  in  the  second  sentence  of  this  subsection)";  and  at  the  end  of  line  17,  add 
the  following: 

The  amount  allocated  pursuant  to  this  subsection  for  payment  of  claims  of  the  Unit- 
ed States  Government  may  not  exceed  the  amount  which  bears  the  same  relation 
to  the  amount  allocated  to  the  Iraq  Claims  Fund  pursuant  to  this  subsection  as  the 
sum  of  all  certified  claims  of  the  United  States  Government  bears  to  the  sum  of  all 
claims  certified  under  section  2(b).  As  used  in  the  preceding  sentence,  the  term  "cer- 
tified claims  of  the  United  States  Government"  means  those  claims  of  the  United 
States  Government  which  are  determined  by  the  Secretary  of  State  to  be  outside 
the  jurisdiction  of  the  United  Nations  Commission  and  which  are  determined  to  be 
valid,  and  whose  amount  has  been  certified,  under  such  procedures  as  the  President 
may  establish. 

Page  5,  beginning  in  line  23,  strike  "shall  make  an  advance  for  credit,  or  reim- 
burse, an"  and  insert  "to  the  extent  provided  in  advance  in  Appropriations  Acts, 
shall  use  amounts  deducted  pursuant  to  subsection  (a)  to  reimburse,  in  accordance 
with  the  determination  under  paragraph  (1),  each";  page  6,  line  2,  strike  "or  reim- 
bursed"; and  line  3,  after  "and  insert  ",  if  so  provided  in  an  Appropriations  Act,". 

Chairman  Hamilton.  The  amendment  addresses  two  concerns 
that  have  been  expressed  by  members  of  the  committee.  The  first 
relates  to  the  U.S.S.  Stark  service  personnel,  and  the  second  re- 
lates to  the  proportion  of  the  frozen  assets,  Iraqi  assets,  that  may 
be  claimed  by  the  U.S.  Government. 

The  en  bloc  also  amends  section  5(b)(2)  to  eliminate  possible 
Budget  Act  violations. 

First,  with  regard  to  the  U.S.S.  Stark  amendment,  the  U.S.S. 
Stark  amendment  simply  adds  members  of  the  Armed  Forces  or 
other  individuals  with  noncommercial  claims  arising  from  the  1987 
U.S.S.  Stark  attack  to  those  who  receive  priority  treatment  under 
this  legislation. 

Priority  treatment  means  that  after  all  eligible  claimants  receive 
up  to  $10,000,  this  group  of  individuals  may  receive  an  additional 
$90,000  before  other  claimants  receive  anything  more. 

All  individuals  in  the  priority  group  are  compensated  on  a  pro 
rata  basis  with  all  other  claimants  for  any  amount  they  are  owed 
beyond  this  initial  $100,000. 

The  second  part  of  the  en  bloc  amendment  relates  to  the  U.S. 
Government  proportionality.  The  second  amendment  addresses  this 
proportion  of  frozen  Iraqi  assets  that  may  go  to  U.S.  Government 
claims.  The  amendment  codifies  what  is  we  understand  to  be  the 
intent  of  the  executive  branch. 
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The  amendment  states  that  the  President  may  not  allocate  from 
frozen  Iraqi  assets  a  proportionate  amount  to  pay  U.S.  Grovernment 
claims  greater  than  the  proportion  of  U.S.  Government  claims  to 
total  claims. 

In  other  words,  if  the  U.S.  Government  claims  amount  to  one- 
third  of  the  total  claims  against  Iraq,  the  President  cannot  use 
more  than  one-third  of  the  proceeds  from  vesting  frozen  assets  to 
pay  U.S.  Government  claims. 

This  amendment  leaves  open  the  possibility  that  the  President 
may  choose  to  use  less  than  a  proportionate  amount  to  pay  U.S. 
Government  claims. 

Is  there  further  discussion  of  the  amendment? 

Mr.  GiLMAN.  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Gilman. 

Mr.  Gilman.  Mr.  Chairman,  I  would  like  to  join  you  in  support- 
ing the  en  bloc  amendment.  I  believe  that  its  adoption  would  put 
all  of  our  veterans  on  an  equal  footing  and  claiming  benefits  under 
the  bill  would  provide  some  critically  important  guidelines  to  the 
administration  in  allocating  claims  among  individuals,  among  com- 
panies, and  the  U.S.  Government. 

I  understand  too  that  it  incorporates  the  amendment  offered  by 
myself  and  the  chairman  regarding  compensation  for  the  sailors  on 
the  U.S.S.  Stark,  and  Mr.  Leach's  provision  regarding  the  U.S. 
Government's  claim  on  the  frozen  Iraqi  assets. 

Mr.  Chairman,  I  am  concerned,  though,  about  a  new  provision 
that  was  added  apparently  in  the  last  few  days,  and  we  saw  it  for 
the  first  time  this  morning,  to  take  care  of  this  so-called  pay-as- 
you-go  problem. 

I  think  we  need  to  be  certain  that  this  fix  takes  care  of  all  of  the 
budget  policy  implications  involved,  and  Mr.  Chairman,  I  would 
like  to  ask  at  this  time  if  an  administration  witness  could  come  for- 
ward to  explain  what  they  have  done  with  this  pay-as-you-go  provi- 
sion. 

Chairman  Hamilton.  OK,  would  the  Treasury  people  come  for- 
ward? Do  we  have  anyone  from  the  Treasury  Department  in  the 
room? 

STATEMENT  OF  MR.  RONALX)  BETTAUER,  ASSISTANT  LEGAL 
ADVISER  FOR  CLAIMS,  DEPARTMENT  OF  STATE 

Mr.  Bettauer.  Mr.  Chairman,  I'm  Ronald  Bettauer  from  the 
State  Department. 

Chairman  Hamilton.  All  right,  sir. 

Mr.  Bettauer.  What  we  have  done  on  the  pay-as-you-go  provi- 
sion as  it  was  in  the  bill  was  to  consult  carefully  with  0MB  in  ad- 
vance, and  their  technical  experts,  and  we  have  been  assured  that 
the  version  as  the  administration  had  earlier  proposed  it  met  pay- 
as-you-go  requirements. 

In  the  last  few  days,  we  understand  that  the  CBO  has  raised  a 
number  of  questions,  and  we  were,  as  of  the  last  day  or  two,  in  con- 
sultation with  0MB  and  they  with  CBO  to  try  to  work  out  those 
provisions  so  that  CBO's  concerns  would  be  alleviated,  just  as 
OMB's  concerns  have  been. 

I  am  somewhat  concerned  about  the  language  proposed,  because 
the  language  proposed  would  end  up  making  any  use  of  the  de- 
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ducted  amount  subject  to  an  appropriation  bill,  and  that  could 
delay  the  use  of  funds  to  run  this  claims  program  and  get  the 
money  to  the  claimants,  but  obviously  I  think  it  is  a  technical  mat- 
ter that  the  CBO  and  0MB  need  to  have  in  mind  to  get  correct. 

If  they  get  it  correct,  obviously  I  think  we  can  live  with  whatever 
those  two  agencies  come  up  with. 

Thank  you,  Mr.  Chairman. 

Mr.  Oilman.  Mr.  Chairman,  if  I  might  just  further  make  an  in- 
quiry, then  at  this  point  we  still  have  a  questionable  provision.  Is 
that  what  you  are  telling  us,  until  it  is  ironed  out  between  0MB 
and  CBO? 

Mr.  Bettauer.  Mr.  Oilman,  I  think  that  the  provision  that  is  in 
the  amendment,  there  is  no  question  that  it  would  meet  the  Budget 
Act  requirements  as  far  as  I  understand  those  requirements,  be- 
cause it  says  subject  to  appropriation. 

0MB  had  told  us  that  going  that  far  had  not  been  necessary,  but 
I  have  no  doubt  that  what  Mr.  Hamilton  has  proposed  would  be  ac- 
ceptable. What  I  had  hoped  that  it  would  not  be  necessary  to  go 
that  far. 

If  Mr.  Hamilton  decides,  and  CBO  decides  they  need  to  have  this 
amendment,  we  of  course  will  live  with  their  decision  on  that,  but 
I  do  not  think  there  is  question  about  the  acceptability  of  the  new 
provision. 

All  I  was  suggesting  is  that  should  CBO  find  they  could  live  with 
the  prior  provision,  that  would  of  course  expedite  the  use  of  the  as- 
sets for  processing  claims. 

Chairman  Hamilton.  All  right. 

Mr.  Oilman.  Well,  I  am  not  so  sure. 

Chairman  Hamilton.  If  the  gentleman  would  yield,  I  appreciate 
your  raising  the  question,  and  this  was  something  neither  Mr.  Gil- 
man  nor  I  knew  anything  about  until  just  a  few  moments  ago,  but 
I  think  that  if  Mr.  Oilman  will  work  with  me,  in  consultation  with 
the  0MB  and  the  CBO,  and  the  Department  of  State,  we  will  work 
out  language  so  that  we  have  a  formula  that  will  not  violate  the 
Budget  Act. 

It's  a  fairly  technical  point. 

Mr.  Oilman.  I  will  be  pleased  to  do  that  with  you. 

VOTE  ON  HAMILTON  EN  BLOC  AMENDMENT 

Chairman  Hamilton.  All  right,  OK.  Any  further  discussion  on 
the  amendment? 

If  not,  the  question  is  on  the  adoption  of  the  en  bloc  amendment. 
All  those  in  favor,  signify  by  saying,  "Aye." 

Those  opposed,  "No."  The  ayes  have  it,  and  the  amendment  is 
agreed  to. 

GALLEGLY  AMENDMENT 

Mr.  Gallegly  has  an  amendment. 

Mr.  Gallegly.  Thank  you  verv  much. 

Chairman  Hamilton.  And  the  Chief  of  Staff  will  report  the 
amendment. 

Mr.  Van  Dusen.  Amendment  offered  by  Mr.  Gallegly.  At  the  end 
of  the  bill,  add  the  following:  Section  10— — 
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Chairman  Hamilton.  Without  objection,  further  reading  of  the 
amendment  is  dispensed  with,  printed  in  the  record  and  open  for 
amendment. 

[The  amendment  of  Mr.  Gallegly  follows:] 

Amendment  to  H.R.  3221  Offered  by  Mr.  Gallegly 

At  the  end  of  the  bill,  add  the  following: 

SEC.  10.  ADMISSION  TO  THE  UNITED  STATES  AS  REFUGEES  OF  INDI- 
VIDUALS WHO  SERVED  IN  THE  ARMED  FORCES  OF  IRAQ  DURING 
THE  PERSIAN  GULF  CONFLICT. 

(a)  Statement  of  Policy. — It  is  the  sense  of  the  Congress  that  individuals  who 
have  served  in  the  armed  forces  of  Iraq  during  the  Persian  Gulf  conflict  should  not 
be  admitted  to  the  United  States  as  refugees  under  the  Immigration  and  Nationality 
Act  until  all  claims  certified  under  section  2(b)  of  this  Act  have  been  paid  in  full. 

(b)  Persian  Gulf  Confuct  Defined.— For  purpose  of  this  section,  the  term  'Ter- 
sian  Gulf  conflict"  means  the  period  beginning  on  August  2,  1990,  and  ending  on 
February  27,  1991. 

Chairman  Hamilton.  The  Chair  recognizes  the  gentleman  from 
California. 

Mr.  Gallegly.  Thank  you  very  much,  Mr.  Chairman. 

Chairman  Hamilton.  For  5  minutes. 

Mr.  Gallegly.  My  amendment  seeks  to  prevent  any  individual 
who  has  served  in  the  Armed  Forces  of  Iraq  during  the  Persian 
Gulf  conflict  from  being  admitted  to  the  United  States  as  a  refugee 
under  the  Immigration  and  Nationality  Act  until  all  claims  cer- 
tified under  this  Act  have  been  paid  in  full. 

This  would  provide  the  time  to  closely  review  the  current  policy 
of  our  Government  to  resettle  some  4,000  former  Iraqi  soldiers  and 
their  families  in  the  United  States.  I  believe  it  is  an  insult  to  the 
veterans  of  Desert  Storm  to  welcome  the  Iraqis  with  open  arms, 
while  many  veterans  along  with  other  Americans  are  facing  the  dif- 
ficult economic  times. 

The  cost  to  the  taxpayers  would  be  a  minimum  of  $70  million  to 
process  these  ex-soldiers  of  the  Iraqi  army.  Why,  of  all  people  in 
the  world  who  seek  to  immigrate  to  the  United  States,  are  we  ac- 
cepting 4,000  former  enemy  soldiers. 

If  these  Iraqis  do  have  legitimate  fear  of  persecution  if  they  re- 
turn to  their  homeland,  I  would  ask  why  won't  Kuwait,  Saudia 
Arabia  or  other  Persian  Gulf  states  take  them  in?  After  all,  one 
would  assume  that  the  governments  of  these  Gulf  states  are  grate- 
ful to  the  United  States  for  saving  them  from  certain  annexation 
into  greater  Iraq. 

However,  our  Saudi  friends  have  refused  to  even  think  about  the 
possibility.  I  believe  it  is  ludicrous.  If  the  Israeli  Government  and 
the  PLC  can  sit  down  together,  surely  the  Gulf  states'  governments 
can  set  aside  doctrinal  differences  and  resettle  their  Arab  brothers 
quickly. 

The  amendment  would  provide  a  delay  in  the  current  policy  so 
we  could  get  the  answers  to  these  questions. 

I  would  also  like  to  add,  according  to  the  CRS  Report  dated  Octo- 
ber 8  of  this  year,  that  many  of  the  Iraqi  ex-soldiers  deserted  the 
coalition  only  after  the  eventuality  of  Iraqi's  military  defeat  became 
very  obvious. 
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So  I  think  to  welcome  them  with  open  arms  when  just  a  short 
time  ago  they  had  taken  up  arms  against  our  young  men  and 
women  is  not  good  poHcy,  Mr.  Chairman. 

HAMILTON  AMENDMENT  TO  THE  GALLEGLY  AMENDMENT 

Chairman  Hamilton.  The  Chair  has  an  amendment  at  the  desk 
which  the  Chief  of  Staff  will  report. 

Mr.  Van  Dusen.  Amendment  offered  by  Mr.  Hamilton  to  the 
amendment  offered  by  Mr.  Gallegly.  In  line  9  of  the  section 
proposed 

Chairman  Hamilton.  Without  objection,  further  reading  of  the 
amendment  is  dispensed  with,  printed  in  the  record  in  full. 

[The  amendment  of  Mr.  Hamilton  follows:] 

Amendment  Offered  by  Mr.  Hamilton  to  the  Gallegly  Amendment 

In  line  9  of  the  section  proposed  to  be  added  by  the  Gallegly  amendment,  after 
"Nationality  Act"  insert  "except  in  exceptional  circumstances". 

Chairman  Hamilton.  First,  let  me  just  say  that  I  think  the  gen- 
tleman from  California  has  performed  an  important  service  here. 
He  obviously  has  a  good  amendment.  I  think  all  of  us  can  agree 
to  the  statement  of  policy,  and  he  has  been  very  cooperative  in 
working  with  the  Chair  with  respect  to  the  amendment. 

And  I  offer  this  amendment  only  to  ensure,  or  try  to  ensure  that 
the  United  States  can  fulfill  its  obligations  to  certain  Iraqi  soldiers, 
specifically  a  number  of  the  Iraqis — and  the  number  we  think  is 
somewhat  under  500 — left  their  military  units  inside  Iraq  before 
they  were  mobilized  to  go  to  the  Kuwaiti  front.  Many  of  them  par- 
ticipated in  the  rebellion  against  Saddam  Hussein  following  the 
cease-fire. 

There  were  other  Iraqi  soldiers  who  assisted  the  United  States — 
for  example,  providing  intelligence  and  that  sort  of  thing  to  our 
forces  either  after  defecting  from  the  Iraqi  Army,  or  after  capture 
some  assisted  us,  and  so  the  lives  of  these  individuals  could  be  at 
risk. 

The  general  proposition  that  the  gentleman  from  California 
makes  is  a  sound  one,  that  we  should  not  be  admitting  to  the  U.S. 
refugees  under  the  Immigration  and  Nationality  Act.  This  amend- 
ment says  except  in  exceptional  circumstances. 

I  have  talked  with  the  gentleman  from  California  about  it.  We 
are  quite  prepared  to  put  into  the  report  language,  a  definition  of 
exceptional  circumstances  that  are  acceptable  to  him,  and  we  will 
work  with  him  to  do  that  so  that  it  is  narrowed  from  the  broader 
phrase,  exceptional  circumstance. 

The  gentleman  from  California. 

Mr.  Gallegly.  First  of  all,  Mr.  Chairman,  I  want  to  thank  you 
for  the  cooperation  you  have  extended  in  working  out  this  amend- 
ment. I  firmly  believe  we're  trying  to  get  to  the  same  place,  and 
one  of  the  things  that  I  want  to  avoid  is  penalizing  as  many  as  up 
to  500  Iraqi  soldiers  that  provided  exceptional  service,  intelligence 
service  to  our  military  during  the  course  of  the  conflict. 

I  certainly  don't  have  a  problem  with  that,  but  the  fact  remains, 
we  have  already  accepted  1,000-plus  into  the  United  States  that 
may  or  may  not  have  provided  exceptional  service.  That's  what  I 
want  to  avoid,  Mr.  Chairman. 
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If  you  would  agree  that  we  tighten  up  the  circumstances  by 
which  they  would  qualify  for  refugee  status,  i.e.,  exceptional  intel- 
ligence to  our  military,  then  I  would  be  very  happy  to  accept  the 
substitute. 

Chairman  Hamilton.  Well,  I  think  that 

Mr.  Gallegly.  Or  the  extended 

Chairman  Hamilton.  Let  me  assure  you,  we  will  work  with  you 
so  that  we  get  lan^age  that  is  acceptable  to  you,  and  I  have  no 
difference  at  all  in  mtent  from  the  gentleman,  and  I  don't  think  he 
differs  for  me  and  the  intent  on  it. 

Mr.  Gallegly.  Not  at  all. 

Chairman  Hamilton.  Mr.  Goodling. 

Mr.  Goodling.  I  think  both  the  amendment  and  the  amendment 
to  the  amendment  are  good.  I  had  a  concern  about  those  that  we 
encouraged,  as  a  matter  of  fact,  to  see  if  they  couldn't  overthrow 
Saddam  Hussein,  and  they  took  us  up  on  our  encouragement,  and 
so  I  think  we  do  owe  those  people  some  protection. 

Chairman  Hamilton.  Yes.  Mr.  Gilman. 

Mr.  Gilman.  Thank  you,  Mr.  Chairman.  I  too  want  to  express 
support  for  the  Gallegly  amendment.  There  have  been  cases  of  le- 
gitimate refugees  among  those  Iraqis  being  adjudicated — rebel 
fighters  and  a  variety  of  ethnic  groups  who  suffered  under  the  Iraqi 
regime,  among  those  with  well-founded  fear  of  persecution  were 
they  to  return  to  Iraq. 

This  complicated  issue  is  one  which  has  been  the  subject  of  a 
great  deal  of  discussion  both  with  the  State  Department  as  well  as 
with  our  Immigration  Service.  Accordingly  I'm  pleased  to  offer  my 
support  for  the  gentleman's  largely  technical  amendment,  and  urge 
our  colleagues  to  support  the  measure. 

Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  Mrs.  Meyers. 

Mrs.  Meyers.  Thank  you,  Mr.  Chairman.  I  believe  this  amend- 
ment, with  the  amendment  to  the  amendment  is  good.  I  do  have 
a  question  about  how  we  are  going  to  identify  those  people  who 
provided  exceptional  service,  and  I  hope  that  we  don't  open  that 
door  too  wide. 

I  would  also  think  that  maybe  we  could  make  every  effort  to  find 
siponsors  for  those  Iraqis  who  have  already  been  settled  here  so 
that  they  do  not  become  public  charges,  because  at  this  time,  refu- 
gees usually  have  sponsors  for,  I  think  it  is  now  3  years,  and  there 
has  been  a  suggestion  made  that  it  be  extended  to  5  years  so  that 
they  cannot  receive  public  benefits  until  that  time. 

I  think  this  is  a  very  positive  thing.  There  is  really  no  reason  for 
us  to  accept  enemy  POWs  as  refugees  unless  they  provided  real 
and  exceptional  service  to  the  coalition  forces. 

I  think  establishing  some  kind  of  a  precedent  that  simply  coming 
out  of  a  bunker  with  your  hands  in  the  air  is  reasonable  ground 
for  refugee  status  is  just  a  terrible  precedent  to  set,  and  I'm  very 
pleased  that  we  are  passing  this. 

Chairman  Hamilton.  I  thank  the  gentleman.  Mr.  Payne  and 
then  Mr.  Diaz-Balart. 

Mr.  Payne.  Mr.  Chairman,  I  certainly  support  your  amendment. 
As  has  been  indicated  by  Mr.  Groodling  that  we  encouraged  a  rebel- 
lion against  Saddam  Hussein  and  it  was  done  by  some  of  the 
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forces,  but  we  failed  to  support  that  effort,  and  so  I  think  that 
these  persons  who  acted  in  that  manner  should  be  allowed  to  have 
the  status,  so  I  support  you,  and  the  National  Council  of  Churches 
and  Church  World  Service  and  many  other  religious  organizations 
in  the  country  also  support  that  position. 

Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Diaz-Balart. 

Mr.  Diaz-Balart.  Thank  you,  Mr.  Chairman.  I  have  two  ques- 
tions. How  many  former  Iraqi  soldiers  are  we  talking  about?  How 
many  people  are  claiming  that  they  are  entitled  to  enter  the  United 
States?  Does  anybody  know  the  answer  to  that? 

Chairman  Hamilton.  The  Chair  doesn't  know  the  exact  number. 
Can  someone  answer  that?  Let's  hear  from  the  administration. 
They  can  answer  it  better  than  I. 

Nlr.  Diaz-Balart.  Thank  you. 

Chairman  Hamilton.  Identify  yourself  please. 

STATEMENT  OF  SUSAN  JACOBS,  BUREAU  OF  LEGISLATIVE 
AFFAIRS,  DEPARTMENT  OF  STATE 

Ms.  Jacobs.  My  name  is  Susan  Jacobs  and  I  work  in  the  Bureau 
of  Legislative  Affairs.  There  are  about  25 

Chairman  Hamilton.  From  which  department? 

Ms.  Jacobs.  The  Department  of  State. 

Chairman  Hamilton.  All  right. 

Ms.  Jacobs.  There  are  about  25,000  people  still  in  the  camps  in 
Saudi  Arabia. 

Mr.  Diaz-Balart.  That  claim  that  they  have  the  right  to  enter 
the  United  States? 

Ms.  Jacobs.  No,  not 

Mr.  Diaz-Balart.  Pursuant  to  a  promise.  My  concern,  Mr.  Chair- 
man, is  what  if  anything  was  promised  by  the  Government  of  the 
United  States  to  people  who  now  claim  that  pursuant  to  that  prom- 
ise of  the  Government  of  the  United  States,  they  have  the  right  to 
enter  the  United  States. 

Ms.  Jacobs.  We  never  promised  that  they  could  enter  the  United 
States. 

Mr.  Diaz-Balart.  What  was  promised? 

Ms.  Jacobs.  We  promised  some  kind  of  assistance  to  them. 

Mr.  Dl\z-Balart.  Some  kind  of  assistance.  There  was  a  broad- 
cast? 

Ms.  Jacobs.  Yes. 

Mr.  Diaz-Balart.  That  said  we  hereby  promise  some  kind  of  as- 
sistance to  you  if  you  drop  your  weapons? 

Ms.  Jacobs.  The  assumption  was  that  we  would  assist  them  in 
overthrowing  Saddam  Hussein. 

Mr.  Gallegly.  Would  the  gentleman  yield? 

Mr.  Dl\z-Balart.  Sure. 

Mr.  Gallegly.  Because  I  would  like  a  followup  question.  When 
you  say  provide  some  type  of  assistance,  would  that  mean  perhaps 
encouraging  our  Arab  friends  in  Saudi  Arabia,  Kuwait  and  so  on, 
to  take  these  folks  in  as  refugees?  By  your  words,  would  that  qual- 
ify as  helping? 

Ms.  Jacobs.  That  could,  but  we  never  made  that  kind  of  promise. 

Mr.  Gallegly.  What  kind  of  promise  did  you  make? 
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Ms.  Jacobs.  We  never  promised  refugee  assistance.  We 
didn't 

Mr.  Gallegly.  But  you  said  we  would  help  somehow. 

Ms.  Jacobs.  Yes. 

Mr.  Gallegly.  What  would  be 

Ms.  Jacobs.  Probably  humanitarian  assistance — resettlement 
somewhere. 

Mr.  Gallegly.  But  resettlement,  would  that  mean  encouraging 
other  Arab  states,  for  instance,  do  you  think  that  would  fulfill  our 
responsibility  as  committed? 

Ms.  Jacobs.  It  would  fulfill  part  of  it. 

Mr.  Diaz-Balart.  Mr.  Chairman,  if  I  may  folio wup. 

Chairman  Hamilton.  Sure. 

Mr.  Dlvz-Balart.  So  somehow  this  is  to  the  troops  that  were  on 
the  frontline  that  were  going  to  face  our  troops,  obviously.  We 
broadcasted  to  them,  saying  if  you  drop  your  arms,  and  if  you  don't 
fight  us,  we  will  provide  some  kind  of  assistance.  Is  that  what 
we're  talking  about  here? 

Ms.  Jacobs.  Yes.  There  were,  we  dropped  leaflets  on  them  and 
made  other,  and  made  announcements.  There  were  two  forms  of 
encouragement. 

Mr.  Diaz-Balart.  So  like  you  say,  it  was  some  kind  of  assistance, 
we  will  help  you  in  some  way.  It  would  be  nice  if  you  could  provide 
us  with  a  copy  of  what  was  dropped  with  a  translation. 

Ms.  Jacobs.  I  have  that  in  my  office  and  I  will  be  glad  to  provide 
that  to  you. 

Mr.  Diaz-Balart.  I  would  like  that  please,  thank  you. 

Chairman  Hamilton.  I  think  all  of  us  are  in  agreement  that  we 
want  it  very  tightly  defined,  the  numbers  that  could  come  in,  and 
we  have  to  be  very  precise  in  our  language.  You  and  Mr.  Gallegly 
raise  a  good  point. 

Mr.  Gallegly. 

Mr.  Gallegly.  Mr.  Chairman,  I  don't  want  to  belabor  this  be- 
cause I  think  we're  coming  to  a  consensus,  but  the  issue — there  has 
been  a  discussion  about  at  least  4,000  or  more  in  the  pipeline  that 
are  trying  to  get  into  the  country  right  now  under  the  asylum  refu- 
gee requirements. 

As  Mr.  Hamilton  just  said,  he  believes  there  may  be  as  many  as 
400  or  500  who  deserve  refugee  status.  Maybe  it  is  300,  maybe  it's 
520,  but  I  certainly  don't  want  to  accept  the  fact  that  everyone  that 
applies  is  going  to  be  just  allowed  to  come  in  because  they  say,  "I 
no  longer  support  Saddam  Hussein." 

And  I  think  we  are  moving  that  direction. 

Chairman  HAMILTON.  Absolutely,  I  agree.  Mrs.  Meyers. 

Mrs.  Meyers.  Yes,  just  a  final  question.  I'm  a  little  confused 
about  this  commitment  that  we  made  to  people.  It  seems  to  me 
that  the  assistance  we  were  offering  them  was  to  feed  them  and 
not  to  shoot  them  if  they  surrendered. 

I  mean,  I  would  not  presume  that  assistance  would  mean  that 
we  intended  to  pick  them  up  and  bring  them  to  this  country,  and 
are  you  saying  that  you  think  they  interpreted  it  that  way? 

Ms.  Jacobs.  No,  I  don't. 
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Mrs.  Meyers.  OK  And  what  are  we  talking  about  in  terms  of 
time?  Was  this  during  that  brief  war?  After  the  war?  When  were 
we  doing  this? 

Ms.  Jacobs.  We  did  it  before  the  end  of  the  war,  before  the 
cease-fire. 

Mr.  Oilman.  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Oilman. 

Mr.  Oilman.  Ms.  Jacobs,  did  we  distribute  leaflets  over  the 
enemy  troops  urging  them  to  come  over  to  our  side? 

Ms.  Jacobs.  Yes,  we  did,  sir. 

Mr.  Oilman.  What  did  we  state  in  those  leaflets? 

Ms.  Jacobs.  I  have  the  leaflet  at  the  office.  I  don't  remember  ex- 
actly what  it  says,  but  I  will  be  very  pleased  to  furnish  it  to  the 
committee. 

Mr.  Oilman.  Can  you  just  generally  indicate  what  it  was? 

Ms.  Jacobs.  It  was  just  we  encourage  you  to  surrender,  this  is 
how  you  do  it,  you  know,  come  up  with  your  hands  up  waving  a 
white  flag  on  your  gun. 

Mr.  Oilman.  And  as  a  result  of  those  leaflets,  some  surrendered? 

Ms.  Jacobs.  It  was  100,000  people  that  came  over  to  our  side. 

Mr.  Oilman.  That  was  before  the  end  of  the  war? 

Ms.  Jacobs.  Yes,  that  is  my  understanding. 

Mr.  Oilman.  Was  there  anything  specific  put  in  the  leaflet  that 
promised  them  any  relief  if  they  came  over  to  our  side? 

Ms.  Jacobs.  I  will  be  very  pleased  to  provide  the  leaflet.  I  have 
a  copy  of  it.  I  don't  remember  exactly  what  it  says. 

Mr.  Oilman.  Mr.  Chairman,  I  would  like  to  make  a  copy  of  the 
leaflet  part  of  the  record. 

Chairman  Hamilton.  Without  objection,  so  ordered. 

[The  leaflet  information  appears  in  the  appendix.] 

Mr.  Menendez. 

Mr.  Menendez.  Thank  you,  Mr.  Chairman.  I  want  to  support  Mr. 
Oallegiys  amendment  and  commend  him  bringing  it  forth.  I  have 
the  same  concerns  as  he  and  Mr.  Diaz-Balart  have. 

I  hope  that  the  courage  of  a  few  does  not  open  the  floodgates  for 
many,  and  when  I  hear  about  this  encouragement  to  surrender,  I 
think  it  is  an  encouragement  to  spare  your  life  and  greater  destruc- 
tion upon  your  country,  so  I  hope  this  has  a  very,  very  narrow 
focus,  Mr.  Chairman. 

Chairman  Hamilton.  Any  further  discussion  on  the  amendment? 

All  in  favor  of  the  amendment ^ 

Mr.  Payne.  Mr.  Chairman,  just  one  point. 

Chairman  Hamilton.  Mr.  Payne. 

Mr.  Payne.  Yes.  Could  you  clarify,  wasn't  there  a  leaflet  that  was 
sent — many  of  these  are  people  from  the  South  who  were  encour- 
aged to  take  up  arms  against  Saddam  Hussein.  These  were  not, 
there  were  a  large  number  that  were  not  frontline  people.  These 
were  people  who  were  there  and  actually  took  an  aggressive  at- 
tempt to  overthrow  Saddam  Hussein. 

Ms.  Jacobs.  You  are  correct,  sir.  Many  of  the  people  who  de- 
fected from  the  Army  later  took  part  in  tne  uprising  against  Sad- 
dam Hussein. 

Mr.  Payne.  And  they  were 
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Mr.  Jacobs.  Basically  these  were  Caldians,  Assyrian  Christians, 
Shia  in  the  South  and  Kurds  in  the  North. 

Mr.  Payne.  Right. 

Ms.  Jacobs.  If  there  are  any  other  questions,  we  would  be  very 
happy  to  furnish  answers,  and  to  work  with  the  committee  on  de- 
fining exceptional  circumstances. 

Mr.  Payne.  Thank  you. 

VOTE  ON  HAMILTON  AMENDMENT  TO  THE  GALLEGLY  AMENDMENT 

Chairman  Hamilton.  Any  further  discussion? 

All  right,  all  in  favor  of  the  amendment  to  Mr.  Gallegly's  amend- 
ment, signify  by  saying,  "Aye." 

Opposed,  No."  The  ayes  have  it.  In  the  opinion  of  the  Chair,  the 
ayes  nave  it.  The  amendment  to  the  amendment  is  adopted. 

VOTE  on  GALLEGLY  AMENDMENT  AS  AMENDED 

The  question  now  is  on  the  amendment  by  the  gentleman  from 
California  as  amended.  All  in  favor  say,  "Aye. ' 

Chairman  Hamilton.  Those  opposed,  "No."  The  ayes  have  it. 

Mr.  Gallegly.  Mr.  Chairman,  could  I  respectfully  request  a  re- 
corded vote  on  that. 

Chairman  Hamilton.  The  gentleman  asks  for  a  recorded  vote. 
How  many  would  favor  a  recorded  vote,  raise  their  hand? 

A  sufficient  number.  The  Chief  of  Staff  will  call  the  roll. 

Mr.  Van  Dusen.  Chairman  Hamilton. 

Chairman  Hamilton.  Aye. 

Mr.  Van  Dusen.  Mr.  Gejdenson. 

[No  response.] 

Mr.  Van  Dusen.  Mr.  Lantos. 

[No  response.] 

Mr.  Van  Dusen.  Mr.  Torricelli. 

[No  response.] 

Mr.  Van  Dusen.  Mr.  Berman. 

[No  response.] 

Mr.  Van  Dusen.  Mr.  Ackerman. 

[No  response.] 

Mr.  Van  Dusen.  Mr.  Johnston. 

Mr.  Johnston.  Aye. 

Mr.  Van  Dusen.  Mr.  Engel. 

[No  response.] 

Mr.  Van  Dusen.  Mr.  Faleomavaega. 

Mr.  Faleomavaega.  Aye. 

Mr.  Van  Dusen.  Mr.  Oberstar. 

Mr.  Oberstar.  Aye. 

Schumer. 


Mr.  Van  Dusen. 
[No  response.] 
Mr.  Van  Dusen. 
[No  response.] 
Mr.  Van  Dusen. 
[No  response.] 
Mr.  Van  Dusen. 
Mr.  Payne.  Aye. 
Mr.  Van  Dusen. 
[No  response.] 


Mr. 


Mr.  Martinez. 
Mr.  Borski. 
Mr.  Payne. 
Mr.  Andrews. 
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Mr.  Van  Dusen.  Mr.  Menendez. 

Mr.  Menendez.  Aye. 

Mr.  Van  Dusen.  Mr.  Brown. 

[No  response.] 

Mr.  Van  Dusen.  Mr.  McKinney. 

Mr.  McKinney.  Aye. 

Mr.  Van  Dusen.  Mr.  Cantwell. 

Mr.  Cantwell.  Aye. 

Mr.  Van  Dusen.  Mr.  Hastings. 

Mr.  Hastings.  Aye. 

Mr.  Van  Dusen.  Mr.  Fingerhut. 

[No  response.] 

Mr.  Van  Dusen.  Mr.  Deutscli. 

Mr.  Deutsch.  Aye. 

Mr.  Van  Dusen.  Mr.  Wynn. 

Mr.  Wynn.  Aye. 

Mr.  Van  Dusen.  Mr.  Edwards. 

[No  response.] 

Mr.  Van  Dusen.  Mr.  McCloskey. 

[No  response.] 

Mr.  Van  Dusen.  Mr.  Sawyer. 

Mr.  Sawyer.  Aye. 

Mr.  Van  Dusen.  Mr.  Oilman. 

Mr.  Oilman.  Aye. 

Mr.  Van  Dusen.  Mr.  Ooodling. 

Mr.  Ooodling.  Aye. 

Mr.  Van  Dusen.  Mr.  Leach. 

[No  response.] 

Mr.  Van  Dusen.  Mr.  Roth. 

[No  response.] 

Mr.  Van  Dusen.  Ms.  Snowe. 

Ms.  Snowe.  Aye. 

Mr.  Van  Dusen.  Mr.  Hyde. 

[No  response.] 

Mr.  Van  Dusen.  Mr.  Bereuter. 

Mr.  Bereuter.  Aye. 

Mr.  Van  Dusen.  Mr.  Smith. 

Mr.  Smith.  Aye. 

Mr.  Van  Dusen.  Mr.  Burton. 

[No  response.] 

Mr.  Van  Dusen.  Ms.  Meyers. 

Mrs.  Meyers.  Aye. 

Mr.  Van  Dusen.  Mr.  Oallegly. 

Mr.  Oallegly.  Aye. 

Mr.  Van  Dusen.  Ms.  Ros-Lehtinen. 

Ms.  Ros-Lehtesten.  Aye. 

Mr.  Van  Dusen.  Mr.  Ballenger. 

Mr.  Ballenger.  Aye. 

Mr.  Van  Dusen.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Aye. 

Mr.  Van  Dusen.  Mr.  Levy. 

Mr.  Levy.  Aye. 

Mr.  Van  Dusen.  Mr.  Manzullo. 

Mr.  Manzullo.  Aye. 


110 

Mr.  Van  Dusen.  Mr.  Diaz-Balart.  Yes. 

Mr.  Diaz-Balart.  Yes. 

Mr.  Van  Dusen.  Mr.  Royce. 

[No  response.] 

Chairman  Hamilton.  The  Chief  of  Staff  will  announce  the  tally. 

Mr.  Van  Dusen.  Mr.  Chairman,  on  this  vote,  there  were  24  ayes, 
zero  nays. 

Chairman  HAMILTON.  And  the  amendment  is  adopted.  Are  there 
any  other  amendments,  any  further  discussion  on  the  bill?  Mr. 
Rohrabacher. 

Mr.  Rohrabacher.  Just  in  passing,  Mr.  Chairman,  does  the  bill 
make  it  a  point  that  if  we  are  in  some  way  going  to  resume  diplo- 
matic relations  with  Iraq,  that  Iraq  should  be  repaying  the  other 
debts  that  are  outstanding?  Is  this  something  in  the  bill?  I  couldn't 
find  that  in  the  legislation? 

Chairman  Hamilton.  We  have  report  language  saying  that  they 
should  pay. 

Mr.  Rohrabacher.  Does  it  tie  that  at  all  to  the  resumption  of 
diplomatic  relations? 

Chairman  Hamilton.  The  language  I'm  quoting  to  you  now  in 
the  draft  report,  Mr.  Rohrabacher,  is  that  the  committee  urges  that 
prior  to  resuming  diplomatic  relations  with  the  Government  of 
Iraq,  the  President  should  consider  whether  the  Government  of 
Iraq  has  agreed  to  establish  a  mechanism  for  meeting  the  out- 
standing obligations,  so  it  is  a  precondition. 

Mr.  Rohrabacher.  OK  Just  for  the  record,  I  would  like  to  state 
that  before  our  Government  assumes  diplomatic  relations  with 
Iraq,  all  of  the  outstanding  claims  should  be  taken  care  of. 

final  passage 

Chairman  Hamilton,  OK,  thank  you.  Any  further  discussion.  If 
not,  the  question  occurs  on  ordering  H.R.  3221,  as  amended,  favor- 
ably reported.  All  those  in  favor,  signify  by  saying,  "Aye." 

Those  opposed,  "No." 

In  the  opinion  of  the  Chair,  the  ayes  have  it. 

Mr.  Oilman.  Mr.  Chairman. 

Chairman  Hamilton,  H.R,  3221,  as  amended,  is  order  favorably 
reported.  Mr,  Oilman. 

Mr.  Oilman.  I  request  that  the  minority  have  the  customary  3 
days  in  order  to  file  its  views  on  these  measures. 

Chairman  Hamilton.  Without  objection,  that  request  is  granted. 

Mr.  Oilman.  Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  We  stand  adjourned. 

[Whereupon,  at  11:07  a.m.,  the  committee  adjourned.] 
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EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

OFFICE  OF  MANAGEMENT  AND  BUDGET 

WASHINGTON,  o.c  2oaa 

November    15,    1992 

THE  DIRECTOR 

Honorable  Thomas  S.  Foley 

Speaker  of  the  House  of  Representatives 

Washington,  D.C.   20515 

Dear  Mr.  Speaker: 

Enclosed  is  the  final  report  on  United  States  Costs  in  the 
Persian  Gulf  Conflict  and  Foreign  Contributions  to  Offset  Such 
Costs,  as  required  by  Section  401  of  P.L.  102-25.   This  report 
was  prepared  in  consultation  with  the  Secretary  of  Defense,  the 
Secretary  of  State,  the  Secretary  of  the  Treasury,  and  other 
appropriate  government  officials.   Previous  reports  have  covered 
the  costs  and  contributions  received  for  the  period  beginning 
August  1,  1990,  and  ending  August  31,  1992. 

In  accord  with  the  legal  requirement,  this  report  provides 
the  following  information: 

o   the  incremental  costs  associated  with  Operation  Desert 
Storm  that  were  incurred  during  September  1992; 

o   the  cumulative  total  of  such  costs,  by  fiscal  year,  frcr. 
August  1,  1990,  to  September  30,  1992; 

o   the  costs  that  are  nonrecurring  costs,  offset  by  in-kind 
contributions,  or  offset  by  the  realignment, 
reprogramming,  or  transfer  of  funds  appropriated  for 
activities  unrelated  to  the  Persian  Gulf  conflict; 

o   the  allocation  of  costs  among  the  military  departments, 
the  Defense  Agencies  of  the  Department  of  Defense,  and 
Che  Office  of  the  Secretary  of  Defense  by  category  — 
airlift,  sealift,  personnel,  personnel  support,  operating 
support,  fuel,  prccurerr.ent,  and  military  construction; 
and 

o   the  ar.ount  of  contributions  made  to  the  United  States  by 
each  foreign  country.   The  report  specifies  the  amount  of 
cash  payments  pledged  and  received,  provides  a 
descripcicn  and  value  of  in-kind  contributions  pledged 
and  received,  and  identifies  restrictions  on  the  use  of 
such  contributions. 

(Ill) 
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Summaries  of  costs  and  contributions  are  included  in  the 
report  as  is  a  Department  of  Defense  estimate  of  full  incremental 
costs  of  the  Persian  Gulf  conflict. 


Respectfully  submitted, 

NiyVAyv.>v  -^^' 

Richard  Darman 
Director 


Enclosure 
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UNITED  STATES  COSTS  IN  THE  PERSIAN  GULF  CONFLICT  AND 
FOREIGN  CONTRIBUTIONS  TO  OFFSET  SUCH  COSTS 

Report  #21:  October  15,  1992 

Section  401  of  P.L,  102-25  requires  a  series  of  reports  on 
incremental  costs  associated  with  Operation  Desert  Storm  and  on 
foreign  contributions  to  offset  such  costs.   This  is  the  final 
report.   Previous  reports  have  covered  the  costs  and  contribu- 
tions received  for  the  period  beginning  August  1,  1990,  and 
ending  August  31,  1992. 

Costs 

The  costs  covered  in  this  report  are  full  incremental  costs 
of  Operation  Desert  Storro.   These  are  additional  costs  resulting 
directly  from  the  Persian  Gulf  crisis  (i.e.,  costs  that  would  not 
otherwise  have  been  incurred) .   It  should  be  noted  that  only  a 
portion  of  full  incremental  costs  have  been  included  in  Defense 
supplemental  appropriations.   These  portions  are  costs  that 
required  financing  in  fiscal  year  1991-1993  and  that  are  exempt 
from  statutory  Defense  budget  ceilings.   Not  included  in  fiscal 
year  1991-1993  appropriations  are  items  of  full  incremental  costs 
such  as  August-September  1990  costs  and  costs  covered  by  in-kind 
contributions  from  allies. 

The  Department  of  Defense  has  estimated  the  full  incremental 
cost  of  the  Persian  Gulf  conflict  to  be  $61.1  billion.  -Costs 
reported  by  the  field  to  the  Department  of  Defense  through 
September  30,  1992,  are  summarized  in  Table  1.   The  cost 
information  is  shown  by  the  cost  and  financing  categories 
specified  in  Section  401  of  P.L.  102-25.   Tables  2-9  provide  more 
detailed  information  by  cost  category. 

The  costs  shown  in  Tables  1-9  include  an  estimate  of  the. 
cost  of  equipment  repair,  rehabilitation,  and  maintenance  caused 
by  the  high  operating  rates  and  combat  use.   They  also  include 
Tiost  of  the  costs  of  phasedown  of  operations  and  the  return  home 
of  the  deployed  forces.   However,  incremental  costs  are  being  and 
will  continue  to  be  incurred  in  subsequent  months.   These  include 
long-term  benefit  and  disability  costs,  and  the  costs  of 
continuing  operations  in  the  region.   Over  25,000  military 
personnel  were  in  the  region  at  the  end  of  September.   Combat 
aircraft  continue  to  fly  in  the  region  and  the  U.S.  forces  will 
continue  to  remain  in  the  region  until  all  parties  are  satisfied 
with  long  term  security  arrangements.   A  Department  of  Defense 
estimate  of  potential  total  incremental  costs  by  major  category 
of  expense  is  attached. 

Incremental  Coast  Guard  costs  in  support  of  military 
operations  in  the  Persian  Gulf  were  §33.4  million. 
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Incremental  Department  of  Education  costs  to  date  have  been 
$18.9  million.  Incremental  Department  of  Veterans  Affairs  costs 
to  date  have  been  $253.3  million. 

Contributions 

Section  401  of  P.L.  102-25  requires  that  this  report  include 
the  amount  of  each  country's  contribution  during  the  period 
covered  by  the  report,  as  well  as  the  cumulative  total  of  such 
contributions.   Cash  and  in-kind  contributions  pledged  and 
received  are  to  be  specified.   All  commitments  have  been 
fulfilled  and  no  further  contributions  are  expected. 

Tables  10  and  11  list  foreign  contributions  pledged  in  1990 
and  1991,  respectively,  and  amounts  received.   Cash  and  in-kind 
contributions  are  separately  specified. 

Foreign  countries  contributed  $9.6  billion  of  the  $9.7 
billion  pledged  in  calendar  year  1990,  and  $44.2  billion  of  the 
$44.3  billion  pledged  in  calendar  year  1991.   The  difference 
between  contributions  and  pledges  is  due  to  in-kind  assistance 
which  had  been  made  available,  but  could  not  be  utilized.   Of  the 
total  $53.8  billion  received,  $48.1  billion  was  in  cash  and 
$5.7  billion  was  in-kind  assistance  (including  food,  fuel,  water, 
building  materials,  transportation,  and  support  equipment). 
Table  12  provides  further  details  on  in-kind  contributions. 
Table  13  summarizes  the  final  status  of  commitments  and 
contributions  received. 
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List  of  Tables 

Table  1  -  Summary,  Incremental  Costs  Associated  with  Operation 
Desert  Storm 

Table  2  -  Airlift,  Incremental  Costs  Associated  with  Operation 
Desert  Storm 

Table  3  -   Seal  if t,  Incremental  Costs  Associated  with  Operation 
Desert  Storm 

Table  4  -   Personnel,  Incremental  Costs  Associated  with  Operation 
Desert  Storm 

Table  5  -   Personnel  Support,  Incremental  Costs  Associated  with 
Operation  Desert  Storm 

Table  6  -   Operating  Support,  Incremental  Costs  Associated  with 
Operation  Desert  Storm 

Table  7  -   Fuel,  Incremental  Costs  Associated  with  Operation 

Desert  Storm 

Table  8  -   Procurement,  Incremental  Costs  Associated  with 
Operation  Desert  Storm 

Table  9  -   Military  Construction,  Incremental  Costs  Associated 
with  Operation  Desert  Storm 

Table  10  -  Foreign  Contributions  Pledged  in  1990  to  Offset  U.S. 
Costs 

Table  11  -  Foreign  Contributions  Pledged  in  1991  to  Offset  U.S. 
Costs 

Table  12  -  Description  of  In-kipd  Assistance  Received  to  Offset 

U.S.  Costs 

Table  13  -  Foreign  Contributions  Pledged  in  1990  and  1991  to 
Offset  U.S.  Costs  -  Commitments  and  Receipts 
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Table  1 
SUMMARY  1/ 

INCREMENTAL  COSTS  ASSOCIATED  WITH  OPERATION  DESERT  STORM 

Incurred  by  the  Department  of  Defense 

From  August  1, 1990  Through  September  30, 1992 

($  in  millions) 


FY  1990 

FY  1991 

FY  1992 

(1)    Airlift 

Aug-Sep 

Oct-Sep 

Oct-Aug  September 

Total 

Total 

412 

2.631 

156 

20 

177 

3.219 

(2)   Sealift 

235 

4.313 

446 

48 

494 

5.042 

(3)    Personnel 

223 

5.247 

2,277 

94 

2,371 

7,841 

(4)    Personnel  Support 

352 

6.261 

144 

48 

192 

6.805 

(5)    Operating  Support 

1.210 

14,439 

4,360 

86 

4.446 

20,095 

(6)    Fuel 

626 

3.922 

223 

9 

232 

4,780 

(7)    Procurement 

129 

8,255 

28 

1 

29 

8,413 

(8)    Military  Construction 

11 

340 

351 

Total 

3,197 

45,409 

7,634 

307 

7,941 

56,546    2/ 

Nonrecurring  costs 

included  above  3/ 

201 

13,438 

419 

53 

472 

14,111 

Costs  offset  by: 

In-kind  contributions 

225 

5,251 

183 

183 

5,659 

Realignment  4/ 

913 

119 

224 

2 

232 

1,264        1 

1/    Data  was  compiled  by  OMB^   Source  of  data  —  Department  of  Defense.  This  report  adjusts  earlier 

estimates  to  reflect  more  complete  accounting  Information. 
21   This  report  includes  the  costs  of  equipment  repair,  rehabilitation,  and  maintenance 

caused  by  the  high  operating  rates  and  combat  use.  The  report  also  includes  most  of  the  costs 

o(  phasedown  of  operations  and  the  return  home  of  the  deployed  forces.  However,  certain 

long-term  benefit  and  disability  costs  have  not  been  reflected. 
3/    Nonrecurring  costs  include  investment  costs  associated  v»ith  procurement  and  Military  Construction, 

as  well  as  other  one-time  costs  such  as  the  activation  of  the  Ready  Reserve  Force  ships. 
4/   This  includes  the  realignment,  reprogramming,  or  transfer  of  funds  appropriated  for  activities 

unrelated  to  the  Persian  Gulf  conflict. 


117 


Table  2 
AIRLIFT 

INCREMENTAL  COSTS  ASSOCIATED  WITH  OPERATION  DESERT  STORM 

Incurred  by  the  Department  of  Defense 

From  August  1 ,  1990  Through  September  30, 1992 

($  In  millions) 


Airlift 

FY  1990 
Aug-Sep 

FY  1991 

FY  1992 
Oct-Aug  September 

Total 

Total 

Oct-Sep 

207 

85 

114 

6 

1,126 

881 

596 

1 

28 

47                 6 
56                  2 
53                13 

0 

53 
57 
66 

0    1/ 

1,386 

1,024 

776 

1 

34 

Army 

Navy 

Air  Force 

Intelligence  Agencies 

Special  Operations  Command 

Total 

412 

2,631 

156                20 

177 

3.219 

Nonrecurring  costs  included  above 

Costs  offset  by: 

In-kind  contributions 
Realignment  2/ 

7 
6 

1,050 
94 

47                 6 
0 

53 
0    1/ 

1,103 

101 
6 

1/  Costs  are  less  than  $500  thousand. 

2/  This  includes  the  realignment,  reprogramming,  or  transfer  of  funds  appropriated  for  activities 
unrelated  to  the  Persian  Gulf  conflict. 

This  category  includes  costs  related  to  the  transportation  by  air  of  personnel,  equipment  and  supplies. 


During  this  period  49  missions  were  flown,  transporting  1 ,180  shon  tons  of  cargo  and  4,050 

passengers  to  and  from  the  Gulf  region. 
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Tables 
SEALIFT 

INCREMENTAL  COSTS  ASSOCIATED  WITH  OPERATION  DESERT  STORM 

Incurred  by  the  Department  of  Defense 

From  August  1 ,  1990  Through  September  30, 1992 

($  in  millions) 


Sealift 

FY  1990 
Aug-Sep 

FY  1991 

Oct-Aug 

FY  1992 
September 

Total 

Oct-Sep 

Total 

123 
99 
12 

2 

3,430 

497 

370 

14 

2 

388 
28 
30 

40 
1 

7 

428 
29 
37 

Army 

Navy 

Air  Force 

Defense  Logistics  Agency 

Special  Operations  Command 

3,981 

625 

419 

14 

4 

Total 

235 

4,313 

446 

48 

494 

5.042 

Nonrecurring  costs  included  above 

Costs  offset  by: 

In-kind  contributions 
Realignment  1/ 

57 

2 
2 

1,352 
151 

151 
12 

16 

167 
12 

1,576 

165 
2 

1/  This  includes  the  realignment,  reprogramming,  or  transfer  of  funds  appropriated  for  activities 
unrelated  to  the  Persian  Gulf  conflict. 


This  category  includes  costs  related  to  the  transponation  by  sea  of  personnel,  equipment  and  suppi'es 

Redeployment  of  all  heavy  equipment  and  supplies  from  the  Gulf  region  was  completed  in  May.  Costs  (or 
this  period  include  billings  for  previous  shipments,  as  well  as  current  operations. 
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Table  4 
PERSONNEL 

INCREMENTAL  COSTS  ASSOCIATED  WITH  OPERATION  DESERT  STORM 

Incurred  by  the  Department  of  Defense 

From  August  1 ,  i990  Through  September  30, 1992 

($  In  millions) 


Personnel 

FY  1990 
Aug-Sep 

FY  1991 

FY  1992 
Oa-Aug    September 

Total 

Total 

Oct-Sep 

126 
22 
75 

3.122 

1.199 

926 

1,643               88 
273                 5 
360                 2 

1.731 
278 
362 

4,979 
1.500 
1,363 

Army 
Navy 
Air  Force 

Total 

223 

5,247 

2.277                94 

2.371 

7.841 

Nonrecurring  costs  included  above 

45 

45 

Costs  offset  by; 

In-kind  contributions 

Realignment  1/ 

15 

2                 2 

18 

1/  This  includes  the  realignment,  reprogramming,  or  transfer  of  funds  appropriated  for  activities 
unrelated  to  the  Persian  Gulf  conflict. 


This  category  includes  pay  and  allowances  of  members  of  the  reserve  components  of  the  Armed 
Forces  called  or  ordered  to  active  duty  and  the  increased  pay  and  allowances  of  members  of  the  regular 
components  of  the  Arrrea  Forces  incurred  because  of  deployment  in  connection  with  Operation  Dese.T 
Storm. 


The  October-August  estimate  has  been  increased  by  $1 .1  billion  to  reflect  military  personnel 
separation  costs. 

At  the  end  of  September  over  25,000  people  were  in  theater. 
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Tables 
PERSONNEL  SUPPORT 

INCREMENTAL  COSTS  ASSOCIATED  WITH  OPERATION  DESERT  STORM 

Incurred  by  the  Department  of  Defense 

From  August  1 ,  1990  Through  September  30, 1992 

(S  in  millions) 


FY  1990 

FY  1991 

FY  1992 

Personnel  SuDDort 

Aug-Sep 

Oct-Sep 

Oct-Aug 

September 

Total 

Total 

209 

4,822 

199 

32 

231 

Army 

5,262 

Navy 

104 

889 

-15 

6 

-8    1/ 

985 

Air  Force 

24 

498 

-117 

10 

-106    1/ 

415 

Intelligence  Agencies 

2 

10 

0 

0   2/ 

12 

Defense  Logistics  Agency 

12 

18 

1 

1 

30 

Defense  Mapping  Agency 

6 

6 

Special  Operations  Command 

2 

9 

1 

0    2/ 

1 

12 

Office  of  the  Secretary  of  Defense 

10 

10 

Defense  Health  Program 

74 

74 

74 

Total 

352 

6.261 

144 

48 

192 

6.805 

Nonrecurring  costs  included  above 

4 

1,428 

173 

30 

204 

1.636 

Costs  offset  by: 

In-kind  contributions 
Realignment  3/ 

28 
3 

1,665 
6 

17 

2 

17 
2 

1,709 
10 

1/  Some  previously  reported  medical  costs  have  been  reallocated  to  the  Defense  Health  Program  to 

reflect  tn3  new  funcing  responsibilities  for  that  program. 
2J  Costs  are  less  than  S500  thousand. 
3/  This  induces  the  realignment,  reprogramming,  or  transfer  of  funds  appropriated  for  activities 

unrelated  to  the  Persian  Gulf  conflict. 

This  category  includes  subsistence,  uniforms  and  medical  costs. 
Most  of  the  reported  costs  for  this  period  were  for  Reserve  deactivation  and  medical  support. 
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Tables 
OPERATING  SUPPORT 

INCREMENTAL  COSTS  ASSOCIATED  WITH  OPERATION  DESERT  STORM 

Incurred  by  the  Department  of  Defense 

From  August  1 .  1990  Through  September  30, 1992 

($  In  millions) 


OoeraTina  SuDDort 

FY  1990 
Aug-Sep 

FY  1991 
Oct-Sep 

FY  1992 
Oct-Aug     September         Total 

Total 

896 

223 

68 

15 

8 

8.051 

3,801 

2.487 

1 

44 

1 

49 

3 

3 

2.786                  15             2,800 

1,038                 15            1,052 

530                  56                586 

7                     1                      7 

Army 

Navy 

Air  Force 

Intelligence  Agencies 

Special  Operations  Command 

Defense  Communications  Agency 

Defense  Mapping  Agency 

Defense  Nuclear  Agency 

Office  of  the  Secretary  of  Defense 

11,747 

5.076 

3,141 

1 

66 

1 

57 

3 

3 

Total 

1.210 

14,439 

4.360                   86             4.446 

20X'95 

Nonrecurring  costs  included  above 

968 

968 

Costs  oHset  by: 

In-kind  contributions 
Realignment  1/ 

167 

698 

1,631 
63 

18 
224 

18 
4                228 

1.815 
939 

1/  This  includes  the  realignment,  reprogramming,  or  transfer  of  funds  appropriated  for  activities 
unrelated  to  the  Persian  Gulf  conflict. 

This  category  includes  equipment  sjppon  costs,  costs  associated  with  increased  operational  tempo, 
spare  parts,  stock  fund  purchases,  communications,  and  equipment  maintenance. 

FY  1991  costs  have  been  reduced  by  $i.i  billion  due  to  a  reestimate  of  Defense  stock  fund  costs 

The  October-August  estimate  has  been  reduced  by5150  million  due  to  a  reestimate  of  Air  Force 
in-country  costs  and  Defense  stock  fund  costs. 

Costs  reported  for  this  period  reflect  continuing  operations  in  the  region. 
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Table? 
FUEL 

INCREMENTAL  COSTS  ASSOCIATED  WITH  OPERATION  DESERT  STORM 

Incurred  by  the  Depanment  of  Defense 

From  August  1 . 1 990  Through  September  30, 1 992 

(S  in  millions) 


FY  1990 

FY  1991 

FY  1992 

Fuel 

Aug-Sep 

Oct-Sep 

Oct-Aug    September 

Total 

Total 

Army 

10 

197 

16 

16 

224 

Navy 

19 

1,234 

88                 2 

90 

1,342 

Air  Force 

137 

2,477 

118                 8 

125 

2.739 

Special  Operations  Command 

14 

1                 0    1/ 

1 

15 

Defense  Logistics  Agency 

460 

460 

Total 

626 

3.922 

223                 9 

232 

4,780 

Nonrecurring  costs  included  above 

Costs  otiset  by. 

In-kind  contributions 

21 

1,290 

136 

136 

1.447 

Realignment  2/ 

60 

1 

61 

1/  Costs  are  less  than  S500  thousand. 

2/  This  includes  the  realignment,  reprogramming,  or  transfer  of  funds  appropriated  for  activities 
unrelated  to  the  Persian  Gulf  conflict. 

This  category  includes  the  additional  fuel  required  for  higher  operating  tempo  and  for  airlift  ana  sealil 
transportation  of  personnel  and  equipment  as  well  as  tor  the  higher  prices  for  fuel  during  FY  1991 . 

The  October-August  estimate  has  been  reduced  by  $45  million  to  delete  an  erroneous  charge. 

The  costs  reported  during  this  period  were  for  incremental  fuel  costs. 
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Tables 

PROCUREMENT 

INCREMENTAL  COSTS  ASSOCIATED  .WITH  OPERATION  DESERT  STORM 

Incurred  by  the  Department  of  Defense 

From  August  1 ,  1990  Through  September  30, 1992 

($  In  millions) 


Procurement 

FY  1990 
Aug-Sep 

FY  1991 

FY  1992 
Oct-Aug  September 

Total 

Oa-Sep 

Total 

49 

2,371 

6                 1 

7 

Army 

2.426 

Navy 

47 

2.415 

2,462 

Air  Force 

32 

3,332 

3.3S4 

Intelligence  Agencies 

1 

12 

12 

Defense  Communications  Agency 

0    1/ 

0    1/ 

Special  Operations  Command 

99 

99 

Defense  Logistics  Agency 

4 

4 

Defense  Mapping  Agency 

1 

1 

Defense  Nuclear  Agency 

0    1/ 

0    1/ 

Defense  Systems  Project  Office 

1 

1 

Office  of  the  Secretary  of  Defense 

21 

21 

Def.  Adv.  Res.  Proiecis  Agency 

22 

22 

22 

Total 

129 

8.255 

28                 1 

29 

8.413 

Nonrecurring  costs  included  above 

Costs  oflset  by; 

In-kind  contributions 
Realignment  21 


129 


119 


8.255 


84 
48 


48 


49 


8,433 


84 
166 


1/  Costs  are  less  than  SSOO  thousand. 

2/  This  includes  the  realignment,  reprogramming.  or  transfer  of  funds  appropriated  for  activities 
unrelated  to  the  Persian  Gulf  conflict. 

This  category  includes  ammunition,  weapon  systems  improvements  and  upgrades,  and  equipment 
purchases. 


Costs  reported  during  this  period  were  for  evaluation  of  captured  equipment. 
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Table  9 

MILITARY  CONSTRUCTION 

INCREMENTAL  COSTS  ASSOCIATED  WITH  OPERATION  DESERT  STORM 

Incurred  by  the  Department  of  Defense 

From  August  1 , 1 990  Through  September  30, 1 992 

($  in  millions) 


Military  Construction 

FY  1990 
Aug-Sep 

FY  1991 
Oct-Sep 

FY  1992 
Oct-Aug    September 

Total 

Total 

7 
4 

339 
2 

346 
5 

Army 
Navy 
Air  Force 

Total 

11 

340 

351 

Nonrecurring  costs  included  above 

11 

340 

351 

Costs  ottset  by: 

In-kind  contributions 

338 

338 

Realignment  1/ 

11 

2 

12 

1/  This  includes  the  realignment,  reprogramming,  or  transfer  of  funds  appropriated  tor  activities 
unrelated  to  the  Persian  Gulf  conflict. 


This  category  includes  the  cost  of  constructing  temporary  billets  for  troops,  and  administrative  and 

supply  and  maintenance  facilities. 

No  costs  were  reported  during  this  period. 
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Table  10 

RNAL  REPORT  OF 
FOREIGN  CONTRIBUTIONS  PLEDGED  IN  1990  TO  OFFSET  U.S.  COSTS  1/ 

($  in  millions) 


Commitments 

Receipts 

Future 

Cash 

In-kind 

Total 

Cash 

In-lcind 

Total 

Receipts 

GCC  STATES 

5,827 
2.457 

1,01? 
882 

6,845 
3.339 

5,798 
2.428 

1,048 
912 

?,845 
3.339 

SAUDI  ARABIA 

KUWAIT 

2.500 

6 

2.506 

2.500 

6 

2,506 

UAE 

870 

130 

1,000 

870 

130 

1,000 

GERMANY  2/  3/ 

272 

800 

1,072 

272 

683 

955 

JAPAN  2/ 

1,084 

596 

1,680 

1.134 

546 

1.680 

KOREA 

50 

30 

80 

50 

30 

80 

BAHRAIN 

1 

1 

1 

1 

OMAN/QATAR 

1 

1 

1 

1 

DENMARK 

1 

1 

1 

1 

TOTAL 

7,233 

2.447 

9.680 

7,254 

2,309 

9,563 

1/    Data  was  compiled  by  OMB.  Sources  of  data:  commitments  —  Defense,  State,  and  Treasury; 
cash  received  —  Treasury;  receipts  and  value  of  in-kind  assistance  —  Defense. 

2/     1990  cash  contributions  were  for  transportation  and  associated  costs. 

3/    The  commament  has  been  fulfilled.  Germany  made  available  for  donation  to  the  U.S.  over  S200  million 
wonh  of  ammunition,  which  the  U.S.  chose  not  to  accept  due  to  the  termination  of  the  war. 


74-300  -  93  -  5 
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Ttble  1 1 

FINAL  REPORT  OF 
FOREIGN  CONTRIBUTIONS  PLEDGED  IN  1991  TO  OFFSET  U.S.  COSTS  1/ 

($  In  millions) 


Commitments 

Receipts 

Future 
Receipts 

Cash 

In-kind 

Total 

Cash 

In-kind 

Total 

GCC  STATES 

26,896 
10,381 

3,242 
3.119 

39,1  ?9 
13,500 

26,?96 
10.381 

3,260 
3.134 

30.1?? 
13,515 

SAUDI  ARABIA 

KUWAIT 

13,515 

35 

13.550 

13.515 

38 

13.553 

UAE 

3,000 

88 

3.088 

3.000 

88 

3.088 

GERMANY 

5,500 

5,500 

5.500 

5,500 

JAPAN  2/ 

8,332 

8,332 

8.332 

8,332 

KOREA  3/ 

100 

175 

275 

100 

71 

171 

DENMARK 

11 

11 

11 

11 

LUXEMBOURG 

6 

6 

6 

6 

OTHER 

7 

2 

9 

8 

2 

10 

TOTAL 

40,836 

3.436 

44,271 

40,836 

3,350 

44,186 

1/    Data  was  compiled  by  OMB.  Sources  of  data:  commitments  —  Defense.  State,  and  Treasury; 
cash  received  —  Treasury;  receipts  and  value  of  in-kind  assistance  —  Defense. 

2/    1991  cash  contributions  are  for  logistics  and  related  support. 


3/    The  commnment  has  been  fulfilled  and  there  are  no  future  receipts  against  this  commitment.  The 
total  commitment  could  not  be  fully  utilized  by  the  U.S.  for  Desert  Shield/Desea  Storm 
requirements.  Korea  has  provided  in-kind  suppon  for  non-Desert  Shield/Desert  Storm  projects  in 
py  1992  in  an  amount  equivalent  to  the  difference. 
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Table  12 

DESCRIPTION  OF  IN-KIND  ASSISTANCE  RECEIVED 

TO  OFFSET  U.S.  COSTS 

($  In  millions) 


Calendar  Year 

1990 
Commitments 

Calendar  Year 

1991 
Commitments 

SAUDI  ARABIA     

912 

6 

130 

683 
546 

30 

1 
1 
1 

3.134 

38 
88 

71 

1 

11 
6 
2 

Host  nation  support  including  food,  fuel,  housing,  building 
materials,  transportation  and  port  handling  services. 

KUWAIT                    

Transportation 
UNITED  ARAB  EMIRATES 

Fuel,  food  and  water,  security  services,  construction 
equipment  and  civilian  labor. 

GERMANY ; 

Vehicles  including  cargo  trucks,  water  trailers,  buses 
and  ambulances;  generators;  radios;  portable  showers; 
protective  masks,  and  chemical  sensing  vehicles 

JAPAN      

Construction  and  engineering  support,  vehicles,  electronic 
data  processing,  telephone  services,  medical  equipment, 
and  transponatlon. 

KOREA                 

Transportation  and  replenishment  stocks 
BAHRAIN                               

OMAN/QATAR 

Oil,  telephones,  food  and  water 

DENMARK 

Transponaiion 
LUXEMBOURG 

Transportation 
OTHER                            

Transponaiion 

TOTAL 

2,309 

3,350  1 
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Table  13 


FINAL  REPORT  OF 

FOREIGN  CONTRIBUTIONS  PLEDGED  IN  1990  AND  1991  TO  OFFSET  U.S.  COSTS 

COMMITMENTS  AND  RECEIPTS  1/ 

($  in  millions) 


GCC  STATES 

Commitments 

Receipts 

Future 
Receipts 

1990 

1991 

Total 

Cash 

In-kind 

Total 

6.845 

30.138 

36,983 

32.694 

4.307 

37,001 

SAUDI  ARABIA 

3.339 

13.500 

16,839 

12.809 

4.046 

16.854 

KUWAIT 

2.506 

13.550 

16,056 

16.015 

44 

16.059 

UAE 

1,000 

3.088 

4,088 

3,870 

218 

4.088 

GERMANY  2/ 

1.072 

5,500 

6.572 

5.772 

683 

6.455 

JAPAN 

1.680 

8,332 

10,012 

9.466 

546 

10.012 

KOREA  3/ 

80 

275 

355 

150 

101 

251 

OTHER 

3 

26 

29 

8 

22 

30 

TOTAL 

9,680 

44,271 

53,951 

48,090 

5,659 

53,749 

1/    Data  was  compiled  by  OMB.  Sources  of  data:  commitments  —  Defense,  State,  and  Treasury; 
cash  received  —  Treasury;  receipts  and  value  of  in-kind  assistance  —  Defense. 

2J    The  commitment  has  been  fulfilled.  Germany  made  available  for  donation  to  the  U.S. 
over  S200  million  woah  of  ammunition,  which  the  U.S.  chose  not  to  accept  due  to  the 

termination  of  the  war. 


3/    The  commitment  has  been  fulfilled  and  there  are  no  future  receipts  against  this  commitment. 
The  total  commitment  could  not  be  fully  utilized  by  the  U.S.  for  Desert  Shield/Desert  Storm 
requirements.  Korea  has  provided  in-kmd  support  for  non-Desen  Shield/Desert  Storm 
projects  in  FY  1992  in  an  amount  equivalent  to  the  difference. 
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ATTACHMENT 


D«partm«nt  of  D«f«ns«  Estiaats  of  Tull  Zncraaantal 

D«s*rt  Shi«ld/Das«rt  Storm  Costs 

($  in  Billions) 


30 

Reported 
1  August  1990 
SeDtember  1992 

3.2 

DOD  Estimate 
of  Additional 
Costs  • 

Total 
Estimated 
Costs 

Airlift 

-1 

3.3 

Sealift 

5.0 

- 

5.0 

Personnel 

7.8 

.2 

8.0 

Personnel  Support 

6.8 

.1 

6.9 

Operating  Support 

20.1 

.5 

20.6 

Fuel 

4.8 

.1 

4.9 

Investment 

8.4 

- 

8.4 

Military  Construction 

.4 

- 

.4 

Other  Costs** 

•3 

3.3 

3.6 

Total  56.8  4.3  61.1 

The  estimate  of  future  costs  for  DOD  reflects  continuing 
operations  in  the  Persian  Gulf  Region. 

o   Over  25,000  military  personnel  were  in  the  region  at  the  end 
of  September. 

o   Combat  aircraft  continue  to  fly  in  the  region  and  U.S.  forces 
will  continue  to  remain  in  the  region  until  all  parties  arfe 
satisfied  with  long  term  security  arrangements. 

*    No  additional  appropriations  are  required. 

**   This  includes  personnel  benefit  costs  that  have  already  been 
incurred  by  the  Department  of  Veterans  Affairs  and  the  Depart- 
ment of  Education.   Also  included  are  Coast  Guard  costs  and 
the  present  value  of  long  term  personnel  benefits. 
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The  following  materials  summarize  current  information  and 
estimates  of  probable  claims  against  Iraq.   The  first  list 
summarizes  claims  based  on  Iraq's  invasion  and  occupation  of 
Kuwait,  which  have  been  or  will  be  submitted  to  the  UN 
Compensation  Commission.   The  second  list  summarizes  the  same 
category  of  claims  for  all  governments  and  their  nationals. 
The  third  list  summarizes  the  results  of  a  U.S.  Treasury 
Department  survey  in  early  1991  of  Americans  with  claims 
against  Iraq  up  to  January  15,  1991.   This  list  includes  both 
pre-war  claims  and  claims  relating  to  the  Iraqi  invasion  up  to 
that  date. 


CATEGORIES  OF  UNITED  NATIONS  COMPENSATION  COMMISSION  CLAIMS 

Claims  may  be  submitted  to  the  United  Nations  Compensation 
Commission  in  the  following  six  categories: 

Category  A — Claims  by  individuals  for  fixed  amounts  for  losses 
arising  from  departure  from  Iraq  or  Kuwait  during  the  period  of  2 
August  1990  to  2  March  1991,  as  a  result  of  Iraq's  unlawful 
invasion  and  occupation  of  Kuwait. 

Category  B Claims  by  individuals  for  fixed  amounts  for  serious 

personal  injury  or  the  death  of  a  spouse,  child  or  parent  as  a 
result  of  Iraq's  2  August  1990  unlawful  invasion  and  subsequent 
occupation  of  Kuwait. 

Category  C  —  Claims  by  individuals  for  damages  of  any  type  up  to 
$100,000,  sustained  as  a  result  of  Iraq's  2  August  1990  unlawful 
invasion  and  subsequent  occupation  of  Kuwait. 

Category  D-- -Claims  by  individuals  for  damages  of  any  type  in 
excess  of  $100,000,  sustained  as  a  result  of  Iraq's  2  August  1990 
unlawful  invasion  and  subsequent  occupation  of  Kuwait. 

Category  E-- -Claims  by  corporations,  other  private  legal  entities 
and  public -sector  enterprises  for  damages  sustained  as  a  result 
of  Iraq's  2  August  1990  unlawful  invasion  and  subsequent 

occupation  of  Kuwait. 

Category  F Claims  by  governments  and  international 

organizations  for  damages  sustained  as  a  result  of  Iraq's  2 
August  1990  unlawful  invasion  and  subsequent  occupation  of 
Kuwait . 
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TOTAL  NUMBER  OF  CLAIMS  SUBMITTED  TO  THE  UNITED  NATIONS 

COMPENSATION  COMMISSION  BY  THE  U.S.  GOVERNMENT 

AS  OF  13  OCTOBER  1993 


CATEGORY 

A 

B 
C 
D 


NUMBER  FILED 

649  claims 

54  claims 

1993  claims 

100  claims 


ASSERTED  VALUE  (US$1 
(Estimated) 

$  2,959,000 

$    145,000 

$93,598,000 

$18,238,000 


TOTAL 


2,796   claims 


$114,940,000 


ESTIMATED  TOTAL  NUMBER  OF  CLAIMS'  REMAINING  TO  BE  SUBMITTED 

TO  THE  UNITED  NATIONS  COMPENSATION  COMMISSION  BY  THE  U.S. 

GOVERNMENT  AS  OF  13  OCTOBER  1993 


CATEGORY 

NUMBER  TO  BE  FILED 

(Estimated) 

A,B,C 

De  Minimis 

D 

270  claims 

E 

165  claims 

F 

12  claims 

TOTAL 

447  claims 

ASSERTED  VALUE  (US$) 
(Estimated) 

De  Minimis 

$  49,243,000 

$924,400,000 

$115,000,000 


$1,088,543,000 


ESTIMATED  FINAL  TOTAL  OF  CLAIMS  TO  BE  SUBMITTED  TO  THE  UNITED 
NATIONS  COMPENSATION  COMMISSION  BY  THE  U.S.  GOVERNMENT  IN  ALL 

CATEGORIES 


FINAL  TOTAL 
(Estimated) 

3,243  claims 


TOTAL  ASSERTED  VALUE  (US$) 
(Estimated) 

$1,203,583,000 


'     It  has  yet  to  be  determined  whether  certain  of  the 
remaining  claims  meet  the  UNCC's  criteria  for  submission. 
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LIST  Z 


TOTAL  NUMBER  OF  CLAIMS  SUBMITTED  WORLDWIDE  TO  THE  UNITED  NATIONS 
COMPENSATION  COMMISSION  AS  OF  24  SEPTEMBER  1993 


CATEGORY 

NUMBER  FILED 

A 

785,956 

B 

3,051 

C 

226,960 

D 

2,704 

E 

697 

F 

5 

TOTAL 

1,019,373 

ASSERTED  VALUE  (US$1 
2,639,000,000 
9,012,000 
6,247,000,000 

758,000,000 
5,000,000,000 

300,000,000 


14,953,012,000 


TOTAL  NUMBER  OF  CLAIMS  EXPECTED  TO  BE  RECEIVED  BY  THE 

UNITED  NATIONS  COMPENSATION  COMMISSION 

(By  1  January  1994) 

ASSERTED  VALUE  (US$) 
(Estimated) 

3,366,509,785 

13,296,669 

13,649,288,845 

Estimates  unavailable 

70,000,000,000 

30,000,000,000 

Over  117,029,095^299 


CATEGORY 

NUMBER  TO  BE  FILED 

(Estimated) 

A 

941,504 

B 

4,559 

C* 

438,286 

D 

10,000 

E 

4,000 

F 

200 

TOTAL 

1,398,549 

*not  including  a  consolidated  claim  of  1.24  million  worlcers  from 
Egypt 
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UlST      I 


U.S.    claims    Aga.iiis't    Iraq   >s   of   Januax?   15,    1991 

(in  Biilliona) 


These  estijnates  axe  based  on  a  census  of  unadjudicated  claims 
uunducred.  by  the  rreasury  Depai-tznoat  in  early  T5<51,  immediately 
prior  *o  tie  Desert  Storm  campaign.   These  estimates  do  not 
Lntiluiie  claims  arising  after  t±ie  beginning  of  D»s«''^  Storm 
hostilities  on  January  16,  1391. 


ClaiES  by  Individuals* 
Clains  by  Businesses^ 
Claims  by  U.S.  Goverrment' 
Claims  by  Banks-' 


Pre-8/2/90'   Poot-8/2/90 
Claisis       Claims 


944.2 

829.3 

1,280,2 

2,177.1 

50.2 

114.5 

Totals: 


$3,119.9 


92,274.(9 


Jrand  Total: 


$  5,394.3 


'  Date  cf  Iraqi  invasion  of  Kuwait. 

^  InclJdec  ciains  for  expropzriariop  n-f   personal  property, 
salaries  &  tcnefits,  personal  icjur^',  and  other  damages. 

'  Includes  clains  for  expropriation  of  property  and  sqiiity, 
ovejrdue  loan^  and  credits,  reoeiviblas ,  and  br»ac.h  rtf   contract. 

'  IjiolajB*  CCC  claims,  '"vt-k   banx  alaime,  dajnigos  to  th.©  OSS 
Stark,  and  ccher  damages. 

'  Includes  direct  loans,  syndicated  loans,  and  ether  credits. 
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POTENTIAL  CLAIMS  OF  DEPARTMENT  OF  DEFENSE  MILITARY  AND  CIVILIAN 
PERSONNEL  ARISING  OUT  OF  IRAQ'S  INVASION  AND  OCCUPATION  OF  KUWAIT 


Evacuation  Clainst  All  personnel  and  thair  dependants 
evacuated  from  Kuwait  or  Iraq  after  2  August  1990. 

Aray:   7  claims  filed,  total:  $208,000,  of  which  $20,666 

were  paid. 

15  clains  not  yet  paid,  or  expected  to  be  filed. 
Navy:   36  clains  filed,  or  expected  to  be  filed,  valued  at 

$32,357.40. 
Air  Force:   2  property  claims  valued  at  $105,000. 

n^ggrt  Shield  clarms; 

a.  Military  personnel  killed  while  deployed  in  the 
area  of  operations  prior  to  Desert  Storm,  while  deploying  from 
CONUS  as  part  of  Desert  Shield  or  while  directly  supporting  the 
deployment. 

Army :  2 1 
Navy:  36 
Air  Force:   22  i 

b.  Civilian  personnel  killed  while  deployed, 
deploying,  or  directly  supporting  the  deployment. 

Army,  Navy  and  Air  Force:  none 

c.  Military  personnel  seriously  injured  while 
deployed,  deploying  or  in  direct  support  of  the  deployment. 

Army:  4 
Navy:  156 

Air  Force:  3 

d.  Civilian  personnel  who  sustained  serious  injury 
while  deployed,  deploying  or  in  direct  support  of  the  deployment. 

Army,  Navy  and  Air  Force:   unknown 

r;>gsert  storm  Claims: 

a.   Killed  in  action.   (Includes  accidental  deaths 
occurring  from  combat  op>erations . ) 

Army:  98 
Navy I  3  0 
Air  Force:  24 
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b.  Woiinded  in  action. 

Army:  354 
Navy:  97 
Air  Forc«:  1 

c.  Prisoners  of  war,  and  claims  not  othsrvise 
covered  in  otlier  categories. 

Army:  5 
Navy:  8 
Air  Force:  8 

d.  Accidental  deaths  and  serious  injuries  sustained 
during  the  period  of  Desert  Storm,  using  the  categories  undar 
Desert  Shield  claims  above. 

Army :  unJcnown 
Navy:  deaths:  49 

injured:  918 
Air  Force:  deaths:  2 
injured:  8 

OfTr:upal:iQn  and  Recovery: 

a.  Military  personnel  killed  d\iring  the  occupation 
of  southern  Iraq  and  the  ongoing  recovery  operations  in  Kuwait. 

Army:  106 
Navy:  5 

Air  Force:  none 

b.  Military  personnel  sustaining  serioxis  injury 
during  occupation  and  recovery  operations. 

Army:  282 
Navy:  288 
Air  Force:  none 

c.  The  nvunber  of  civilian  employees  killed  during 
occupation  and  recovery  operations. 

Army:   3 

Navy  and  Air  Force:  none 

d.  Serious  civilian  injuries  during  the  occupation 
and  recovery  operations. 

Miscellaneous.   Damage  to  or  loss  of  personal  property  by 
military  and  civilian  personnel  and  their  dependents  under  Desert 
Shield,  Desert  Storm  and  Occupation  and  Recovery. 

Army :  unJcnown 

Navy:  unXno%m 

Air  Force:  Desert  Shield:  580  claims  for  S52,898.93 
Desert  Storm:  122  claims  for  $21,407.92 
Occupation  and  Recovery:  8  claims  for 

$755.96 
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Precedent  for  Payment  of  Claims  of  U.S.  Military  Personnel 
Against  Foreign  Governments 


On  May  17,  1987,  the  Stark  was  attacked  by  Iraqi  aircraft  in  the  Persian  Gulf. 
On  April  4,  1988,  the  United  States  presented  wrongful  death  claims  regarding 
compensation  for  the  37  crewmen  who  were  killed.    On  March  29,  1989,  the  United 
States  and  Iraq  settled  these  claims  for  $27,350,370.    Iraq  paid  on  April  14,  1989, 
and  all  the  funds  were  allocated  to  the  beneficiaries.    The  United  States  presented 
claims  on  behalf  of  the  injured  crewmen  and  for  U.S.  Government  losses,  including 
damage  to  the  ship,  on  May  19,  1989.    These  claims  have  not  been  paid. 

In  1967,  Israel  attacked  the  Liberty.    Thirty-four  seamen  were  killed.    The 
United  States  made  wrongful  death  claims  against  Israel  and  recovered  $3,323,500. 

In  the  early  1950's,  amendments  to  the  War  Claims  Act  were  enacted  directing 
that  U.S.  servicemen  held  as  prisoners  of  war  be  compensated  for  maltreatment  by 
the  enemy  while  in  captivity  out  of  liquidated  German  and  Japanese  assets  in  the 
United  States. 


The  current  situation  is  unique.    Binding  Security  Council  Resolution  687  (1991) 
decided  in  paragraph  16  that  "Iraq  ...  is  liable  under  international  law  for  any  direct 
loss,  damage  ...  or  injury  to  foreign  Governments,  nationals  and  corporations,  as  a 
result  of  Iraq's  unlawful  invasion  and  occupation  of  Kuwait".     This  establishes  Iraq's 
liability  in  this  case  for  the  death  and  injury  claims  of  U.S.  military  personnel  involved 
in  the  Persian  Gulf  conflict. 
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Hearing  on  the  Iraq  Claims  Settlement  Act 

October  13,  1993 


Mr.  Chairman,  thank  you  for  this  opportunity  to  share  my  concerns  with 
the  committee  over  the  administration  of  the  Iraq  asset  freeze.  I  am  a 
U.S.  citizen,  a  businessman  and  a  Gulf  War  veteran.  I  am  outraged  by 
the  treatment  my  company  has  received  rom  the  Treasury  Department ' s 
Office  of  Foreign  Assets  Control  (OFAC)  and  I  urge  your  committee  to 
take  action  on  this  issue. 

First,  let  me  assure  you  that  I  have  no  sympathy  for  Saddam  Hussein  and 
no  quarrel  with  the  President's  authority  to  freeze  Iraqi  assets.  As  a 
Colonel  in  the  Air  National  Guard,  I  spent  ten  months  with  Operation 
Desert  Shield  and  Desert  Storm  flying  combat  refueling  missions  over 
Iraq.  I  flew  37  missions  including  the  first  sortie  of  the  war  when 
Desert  Shield  turned  in  to  Desert  Storm.  We  flew  at  low  altitude  to 
avoid  radar.  Later  on  I  took  part  of  a  SAM  in  a  wing.  Again,  no  one 
supports  sanctions  against  the  Iraqi  government  more  them  I  do. 

Now  that  my  service  is  over,  I  have  resumed  my  career  with  Klein-Berger 
Company  as  President.  My  company  is  a  major  export  trader,  packager 
and  procesBor  of  specialty  North  American  agricultural  commodities 
Including  pulses  (dry  edible  beans,  peas  and  lentils),  dried  fruits  and 
nuts  and  olive  oil.   Our  headquarters  is  in  San  Francisco. 

My  war  service  took  on  an  ironic  twist  when  I  returned  home  to  find  my 
company  in  financial  difficulty  because  of  OFAC's  administration  of  the 
Iraqi  asset  freeze.  Klein-Berger  had  shipped  %2  million  worth  of  peas 
prior  to  Iraq's  invasion  of  Kuwait  and  the  imposition  of  the  freeze. 
The  U.S.  bank  holding  the  funds  said  they  could  not  make  payment  because 
of  the  Presidential  order.  We  have  asked  OFAC  for  help  with  this 
matter,  and  despite  their  legal  ability  to  solve  the  problem  posed  by 
"our  truly  unique  situation"  as  Mr.  Newcomb  put  it,  they  have  turned  us 
down . 

From  January  1987  to  July  1990,  Klein-Berger  sold  a  number  of 
agricultural  product  cargoes  to  the  government  of  Iraq.  In  January  1990, 
Klein-Berger  learned  that  the  Iraqis  wanted  to  buy  yellow  split  peas 
from  three  sources:  the  U.S.,  Canada  and  Australia.  Klein-Berger  has 
operations  m  Canada  and  Australia.  The  company  bid  on,  and  won, 
contracts  from  all  three  sources. 
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The  first  shipment  was  U.S.  origin  and  was  shipped  and  paid  for  without 
incident.  The  second  contract,  for  Canadian  peas,  was  shipped  in  two 
parts.  The  first  shipment  left  Canada  in  April  of  1990  and  the  $2 
million  payment  was  received  in  May.  The  entire  Canadian  sale  was  done 
with  an  irrevocable  letter  of  credit  issued  by  an  Iraqi  bank  (owned  by 
the  government  of  Iraq).  The  Royal  Bank  of  Canada  was  the  advising  bank 
and  the  Bank  of  New  York  was  the  reimbursing  bank. 

We  allowed  the  second  vasBel  to  leave  Canada  after  confirmation  that  the 
Iraqi  funds  were  on  deposit  in  New  York,  and  the  shipment  arrived  in 
late  June.  Klein-Berger  presented  and  negotiated  all  necessary  papers 
for  payment.  The  goods  were  accepted  without  incident,  and  the  Iraqi 
bank  accepted  the  shipping  documents  under  the  irrevocable  letter  of 
credit  prior  to  the  embargo  and  sanctions.  However,  the  telex 
instructions  to  release  the  funds  from  the  Bank  of  New  York  did  not 
arrive  in  New  York  until  fourteen  banking  days  after  the  sanctions  were 
imposed. 

The  Iraqis  have  no  claims  against  this  money.  We  have  telex's  from  them 
saying  this.  Allowing  the  U.S.  government  to  hold  on  to  this  money  will 
not  punish  Iraq.   It  will  punish  an  American  company. 

Last  December,  in  a  case  with  a  related  fact  pattern,  U.S.  District 
Court  Judge  Stanley  Sporkin  found  that  once  that  contc&ct  was  performed, 
ownership  of  the  funds  passed  from  the  Iraqis  to  the  American  company. 
We  believe  this  reasoning  should  be  followed  for  all  similarly  situated 
companies.   Our  money  should  not  be  caught  up  in  the  asset  freeze. 

Prior  to  losing  the  above  court  case,  OFAC  turned  down  three  license 
requests  from  us  for  payment.  They  said  that  since  our  letter  of  credit 
was  "merely  advised"  not  "confirmed"  we  didn't  deserve  payment.  This  ia 
a  new  requirement  after  the  fact.  There  was  no  need  for  confirmed 
letters  of  credit  (where  the  bank  assumes  the  obligation  to  pay). 
First,  we  had  been  doing  business  with  the  Iraqis  for  several  years  and 
they  had  a  good  credit  record  with  us.  We  had  just  received  a  $2 
million  payment  from  them  the  month  before.  Second,  we  always  verified 
that  they  had  sufficient  funds  in  their  account  before  we  shipped  the 
goods.  Third,  we  were  selling  them  peas.  This  is  not  a  high  margin 
product.  Any  additional  business  costs,  like  paying  banks  for 
confirming  letters  of  credit,  would  not  have  been  affordable;  neither 
would  they  have  been  warranted  given  our  business  experiences  with  Iraq. 

I  am  concerned  that  the  committee  is  working  on  legislation  to 
distribute  Iraqi  assets  before  the  question  of  how  to  segregate  the 
assets  of  American  companies  which  were  wrongfully  frozen  is  addressed. 
I  urge  the  committee  to  permit  payment  to  companies  like  mine  that 
shipped  goods  based  on  irrevocable  letters  of  credit  and  fulfilled  all 
contractual  obligations  well  before  the  freeze.  Then  the  issues 
involved  in  distributing  true  Iraqi  assets  can  be  clearly  sorted  out. 
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H.R.  3221 
Iraq  Claims  Act  of  1993 

Purpose 

The  purpose  of  H.R.  3221  is  to  provide  a  fair  and  orderly  system  for  adjudicating  the  claims  of  U.S. 
nationals  agamst  Iraq.  This  bill  provides  the  necessary  authority  to  establish,  maintain,  and  ultimately  terminate 
such  a  system. 

The  bill  authorizes  the  vesting  of  frozen  Iraqi  assets  to  pay  claims  that  are  not  within  the  jurisdiction  of 
the  United  Nations  Compensation  Commission  (UN  Commission)  and  authorizes  the  United  States  Foreign  Claims 
Settlement  Commission  (U.S.  Commission)  to  administer  and,  if  necessary,  allocate  funds  received  from  the  UN 
Conunission. 

The  UN  Commission  plans  to  use  Iraqi  oil  exports  to  provide  compensation  to  foreign  governments, 
individuals  and  corporations  that  have  suffered  direct  loss,  damage,  or  injury  as  a  result  of  Iraq's  imlawful  invasion 
and  occupation  of  Kuwait.  The  UN  Commission's  mandate  includes  providing  compensation  to  pnsoners  of  war 
who  suffered  losses  or  injuries  due  to  treatment  that  violated  iatemational  humanitarian  law. 

Other  losses  suffered  by  U.S.  claimants,  such  as  pre-war  debts  and  obligations,  injury  claims  of  seamen 
on  the  U.S.S.  Stark,  and  death  and  injury  claims  of  Operation  Desert  Storm  veterans,  fall  outside  the  jurisdiction 
of  the  UN  Commission.    Under  this  legislation,  these  claims  will  be  adjudicated  by  the  U.S.  Commission. 

The  bill  also  authorizes  and  provides  procedures  for  the  U.S.  Commission  to  allocate  to  U.S.  claimants 
any  lump-sum  awards  that  the  U.S.  may  receive  from  the  UN  Commission  if  the  UN  Commission  does  not 
adjudicate  claims  on  a  case-by-case  basis. 

Section-by-Section  Analysis 
Section  1  ~  Short  title 

Section  1  provides  a  short  title  of  the  "Iraq  Claims  Act  of  1993"  for  purposes  of  this  act. 
Section  2  -  Adjudication  of  Claims. 

Section  2(a)  authorizes  the  US  Commission  to  adjudicate  any  claims  referred  to  it  by  the  Secretary  of  State 
if  the  United  States  receives  a  lump-sum  payment  from  the  UN  Commission  in  place  of  already  adjudicated 
individual  awards.  The  UN  Commission  plans  to  make  claim-by-claim  awards.  These  individual  awards  would 
be  distnbuted  to  claimants  through  a  trust  fund  established  under  existing  law,  without  the  mtervention  of  the  U.S. 
Commission.  It  is  possible,  however,  that  due  to  iu  massive  docket,  the  UN  Commission  will  instead  sample  the 
claims  of  each  country  and  make  lump-sum  awards  by  country.  Under  this  section,  if  the  Umted  States  should 
receive  such  a  lump  sum  award,  the  U.S.  Commission  could  review  the  claims  covered  and  allocate  the  lump  sum 
payment  accordingly. 

Section  2(b)  authorizes  the  U.S.  Commission  to  adjudicate  any  claims  by  U.S.  nationals  that  the  Secretary 
of  Stale  determines  fall  outside  Ihejunsdiction  of  the  UN  Commission.  This  category  of  claims  includes  all  pre-war 
pnvate  claims  against  Iraq,  including  those  ansing  from  debt  and  other  obligations.  It  also  includes  claims  such 
as  those  arising  from  the  attack  on  the  USS  Stark  and  certain  claims  of  U.S.  members  of  the  allied  coalition  forces. 

Section  2(c)  directs  the  U.S.  Commission,  in  deciding  such  claims,  to  apply  relevant  decisions  of  the  U.N. 
Secunty  Council  and  the  UN  Commission  with  respect  to  UN  Commission  lump  sum  allocations;  applicable 
substantive  law,  including  international  law;  and  applicable  principles  of  justice  and  equity. 
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Section  2(d)  directs  the  U.S.  Commission  to  decide  before  other  claims,  to  the  extent  practical,  all  non- 
commereial  claims  of  members  of  the  Armed  Forces  and  other  individuals  arising  out  of  the  invasion  and  occupation 
of  Kuwait.  The  UN  Commission  similarly  will  give  priority  in  processmg  to  the  claims  of  individuals  for  amounts 
less  than  $100,000.  This  provision  will  benefit  any  Persian  Gulf  War  veterans  who  may  have  valid  claims  but 
whose  claitns  fall  outside  the  jurisdiction  of  the  UN  Commission. 

Section  2(e)  incorporates  by  reference  the  provisions  of  Title  1  and  Title  VII  of  the  International  Claims 
Settlement  Act,  22  U.S.C.  1621  etseq.,  including  the  definition  of  U.S.  national  in  Section  702(1)  of  the  Act.  This 
definition  allows  U.S.  nationals  with  ownership  interests  in  foreign  corporations  to  present  claims  for  a  pro  rata 
share  of  losses  sustained  by  such  corporations. 


Section  3  -  Claims  Funds. 

Section  3(a)  authorizes  the  Secretary  of  the  Treasury  to  establish  one  or  more  UN  Commission  Claims 
Funds  to  receive  payments  made  by  the  UN  Commission. 

Section  3(b)  directs  the  Secretary  of  State  to  allocate  funds  received  by  the  United  States  from  the  UN 
Commission  between  UN  Commission  Claims  Funds  and  a  special  trust  fund  established  in  1896.  These  allocations 
may  be  made  in  the  manner  the  Secretary  determines  appropriate,  using  the  foUowmg  guidelines:  If  the  UN 
Commission  makes  lump  sum  awards  that  cover  multiple  claimants,  funds  would  be  allocated  to  the  UN  Commission 
Claims  Funds  established  under  Section  3(a);  the  U.S.  Comimssion  would  determine  the  distribution  of  the  funds 
among  the  claimants.  If  the  UN  Commission  makes  individual  awards  to  claimants,  the  special  trust  fund  authonty 
would  be  used  because  it  pennits  monies  received  m  this  maimer  from  the  UN  Commission  to  be  deposited  into  the 
U.S.  Treasury  in  trust  for  claimants,  to  be  paid  out  at  the  direction  of  the  Secretary  of  State.  The  U.S.  Commission 
would  not  review  the  UN  Commission  individual  awards. 

Section  3(c)  authonzes  the  Secretary  of  the  Treasury  to  establish  an  Iraq  Claims  Fund.  This  fund  would 
receive  amounts  allocated  by  the  President  to  pay  the  claims  of  U.S.  nationals  for  losses  that  proceeded  Iraq's 
mvasion  and  occupation  of  Kuwait,  or  that  losses  suffered  by  U.S.  service  personnel  in  the  course  of  the  Operation 
Desert  Storm.    Frozen  Iraqi  assets  vested  and  liquidated  under  this  act  would  provide  the  source  for  such  funds. 

Section  3(d)  allows  the  President  the  discretion  to  allocate  the  proceeds  of  vested  frozen  Iraqi  assets 
between  the  claims  fund  established  to  cover  U.S.  Commission  awards  to  non-UN  Commission  private  claimants 
and  other  accounts  to  provide  for  payment  of  claims  of  the  United  States  Government.  It  is  currently  contemplated 
that  the  President  will  allocate  such  funds  proportionately.  In  other  words,  if  one-third  of  the  claims  against  the 
Government  of  Iraq  are  made  by  the  U.S.  Government,  and  two-thirds  of  such  claims  are  made  by  U.S.  nationals, 
then  one-third  of  the  proceeds  of  vested  frozen  Iraqi  assets  will  go  toward  satisfying  U.S.  Government  claims. 

Section  4  ~         Authority  to  vest  Iraqi  Assets. 

Section  4  authonzes  the  President  to  vest  and  liquidate  frozen  assets  of  the  Government  of  Iraq  in  the 
United  States.  These  assets  have  been  blocked,  or  frozen,  under  the  International  Emergency  Economic  Powers 
Act  (50  U.S.C.  1701  et  seq.).  TTie  President  may  vest  and  liquidate  as  much  of  these  assets  as  necessary  to  make 
payment  to  U.S.  nationals,  through  the  U.S.  Commission,  or  to  the  United  States  Government,  when  either  groups" 
claims  fall  outside  the  junsdiction  of  the  UN  Commission. 

Section  5  -  Program  Administration  Self-Sufficiency. 

Section  5(a)  requires  the  Secretary  of  the  Treasury  to  deduct  an  amount  equal  to  1 .5  percent  from  any  funds 
obtained  to  pay  claims,  whether  from  the  UN  Commission  Claims  Funds  established  under  Section  3(a)  or  the  Iraq 
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Claims  Funds  established  under  Section  3(b).  This  amount  will  be  used  to  reimburse  the  U.S.  Government  for  its 
expenses  in  admmistering  the  Iraq  claims  program  and  this  act. 

Section  5(b)  requires  the  Secretary  of  the  Treasury  to  consult  with  the  Chairman  of  the  U.S.  Commission 
and  the  Secretary  of  State  to  determme  how  best  to  allocate  the  amount  deducted  luder  Section  4(a).  This  amoimt 
would  be  used  to  reimburse  or  make  an  advance  for  credit  to  Executive  agencies  for  their  expenses  in  administering 
the  Iraq  claims  program  or  the  act. 

Section  6  —         Payments. 

Section  6(a)  establishes  the  payment  mechanism  for  awards  made  by  the  U.S.  Commission,  includiii!j 
awards  based  on  lump-sum  amounts  received  from  the  UN  Commission.  Upon  certification  of  an  award  by  the 
U.S.  Commission  to  the  Treasury  Department,  the  Secretary  of  the  Treasury  is  directed  to  make  paym^ts  as 
follows:  to  the  extent  funds  are  available,  an  initial  amount  up  to  $10,000  or  the  principal  amount  of  the  award, 
whichever  is  less;  again,  to  the  extent  ftmds  are  available,  a  fiirther  $90,000  or  the  principal  amount  of  the 

award,  whichever  is  less,  on  all  pending  non-commercial  claims  of  members  of  the  U.S.  Armed  Fcxes  and  other 
individuals  arising  from  Iraq's  invasion  and  occupation  of  Kuwait;  and  as  additional  funds  become  available, 
proportionate  amounts,  first  of  principal,  and  then,  interest,  to  all  claimants  to  receive  awards.  After  payments  has 
been  made  in  full  on  all  awards  to  be  paid  from  either  the  UN  Commission  Claims  Funds  or  the  Iraq  Claims  Fund, 
any  remaining  monies  in  one  fund  will  be  transferred  to  the  other  funds. 

Section  6(b)  provides  that  a  claimant's  rights  against  the  Government  of  Iraq  are  not  extinguished  with 
respect  to  any  unsatisfied  portion  of  his  or  her  award. 

Section  7  -  Records. 

Section  7(a)  directs  the  heads  of  all  Executive  agencies  make  available  to  the  U.S.  Commission  all  relevant 
records. 

Section  7(b)  sutes  that  the  Freedom  of  Information  Act  will  not  apply  with  respect  to  any  records  that  the 
Secretary  of  State  determines  relate  to  claims  within  the  junsdiction  of  the  Umted  Nations  Ccnmission  and  would 
not  be  available  to  the  public  under  the  rules  and  decisions  of  the  United  Nations  Commission.  This  provision  is 
required  to  allow  the  United  States  to  comply  with  the  more  restrictive  confidentiality  requirements  of  the  UN 
Commission. 

Section  8  —         Statute  of  Limitations;  Disposition  of  Unpaid  Certified  Claims. 

Section  8(a)  provides  that  any  demand  or  claim  for  payment  of  an  award  certified  under  the  Iraq  claims 
program  is  barred  one  year  after  the  publication  date  of  the  notice  required  by  section  8(b). 

Section  8(b)  directs  that  mne  years  after  either  the  last  date  on  which  the  Secretary  of  the  Treasury  covers 
mto  any  of  the  UN  Commission  Claims  Funds  or  mto  any  fund  descnbed  in  section  3(b)(2)  amounts  allocated  imder 
Section  3(b)  or  the  last  date  on  which  the  Secretary  of  the  Treasury  covers  into  the  Iraq  Claims  Fund  amounts 
allocated  to  that  fund  under  Section  3(d),  the  Secretary  must  publish  a  notice  in  the  Federal  Register  detailmg  the 
statute  of  limitations  provided  for  m  section  8(a)  and  identifying  the  claim  numbers  and  awardee  names  of  unpaid 
claims. 

Section  8(c)  requires  that  two  years  after  the  Section  8(b)  publication  date,  any  unpaid  certified  claim 
amount  under  the  Iraq  claims  program,  and  any  remaining  balance  imderany  of  the  UN  Commission  Claims  Funds, 
in  the  Iraq  Claims  Fund,  or  in  any  fund  referred  to  in  section  3(b)(2)  to  the  extent  such  balance  reflects  amounts 
deposited  under  that  section,  must  be  deposited  m  the  miscellaneous  receipts  of  the  Treasury. 
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Section  9  -  DeTinitions. 

As  used  in  the  act, 

'Covemmeot  of  Iraq'  includes  agencies,  instnunentalities,  and  controlled  entities  (including  public  sector 
enterprises)  of  that  government; 

'Executive  agency'  means  an  Executive  department,  a  government  corporation,  and  an  independent 
establishment,  as  defined  by  section  105  of  title  S,  United  States  Code; 

'Iraq  claims  program'  means  the  claims  whose  adjudication  is  provided  for  in  this  act,  and  any  other  claims 
that  are  within  the  jurisdiction  of  the  United  Nations  Commission; 

'United  Nations  Commission'  means  the  United  Nations  Compensation  Commission  established  under 
United  Nations  Security  Council  Resolution  687  (1991);  and 

'United  States  Commission'  means  the  Foreign  Claims  Settlement  Commission  of  the  United  States. 

Additional  analysis 

There  are  several  provisions  in  the  administration  request  that  were  omitted  from  the  text  of  H.R.  3221. 
These  provisions  are  still  covered  by  the  legislation,  however,  because  they  are  contained  either  in  Title  I  or  Title 
Vll  of  the  International  Claims  Settlement  Act. 

By  incorporating  Title  1  and  Title  VII  by  reference  in  Section  2(e),  this  act  provides  the  following: 

(1)  Compensation  a  U.S.  claimant  receives  from  any  other  source  must  be  deducted  from  any  U.S. 
Commission  award,  as  provided  in  Section  703  of  the  International  Claims  Settlement  Act.  (The  UN  Commission 
similarly  requires  that  compensation  received  from  any  other  sources  must  be  deducted  from  UN  Commission 
awards.) 

(2)  The  claims  funds  established  by  this  act  may  earn  interest,  as  provided  under  Section  8(g)  of  the 
International  Claims  Settlement  Act. 

(3)  If  any  provision  of  the  act  or  the  application  thereof  to  any  person  or  circumstance  is  held  invalid,  the 
remainder  of  the  act  or  the  application  of  the  provision  to  other  persons  or  circumstances  will  not  be  affected,  as 
provided  under  Section  716  of  the  International  Claims  Settlement  Act. 
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DEPARTMENT  OF  THE  TREASURY 

WASHINGTON.  DC 

October  7,  1993 

SECRETARY  OF  TME  TREASURY 


The  Honorable  Lee  Hamilton 

Chairman 

Foreign  Affairs  Committee 

U.S.  House  of  Representatives 

Washington,  D.C.  20515 


Dear  Mr.  Chairman: 

On  August  2,  1993,  the  Clinton  Administration's  proposed  Iraq 
Claims  Act  of  1993  was  transmitted  to  Congress.   The  purpose  of 
the  Iraq  Claims  Act  is  to  provide  a  fair  and  orderly  system  for 
adjudication  of  claims  of  U.S.  nationals  and  the  United  States 
against  Iraq,  and  for  utilizing  blocked  Iraqi  assets  in  the 
United  States  and  Iraqi  funds  received  from  the  United  Nations 
Compensation  Commission  for  their  satisfaction.   We  believe  that 
this  bill  incorporates  the  best  approach  to  compensation  issues, 
one  that  allocates  available  compensation  equitably  among 
similarly-situated  claimants.   The  bill  would  authorize 
adjudication  of  U.S.  nationals'  claims  in  a  single  forum,  the 
Foreign  Claims  Settlement  Commission,  and  permit  the  President  to 
compensate  claimants,  including  the  U.S.  Government,  by  vesting 
blocked  Iraqi  assets  in  the  United  States.   We  believe  this 
approach  far  preferable  to  the  piecemeal  approach  represented  by 
legislation  addressing  only  small  segments  of  the  claimant 
community,  such  as  the  proposed  Secured  Payment  Act  of  1993 
(S.  1119). 

The  Secured  Payment  Act  of  1993  seeks  to  provide  compensation  on 
a  preferential  basis  for  a  small  class  of  U.S.  businesses  with 
claims  against  Iraq  based  on  letters  of  credit.   The  bill  creates 
an  inequitable  compensation  regime,  creating  disparate  treatment 
between  unsecured  U.S.  creditors  holding  letters  of  credit,  and 
other  unsecured  U.S.  creditors  such  as  individual  claimants  and 
Gulf  War  veterans. 

The  Secured  Payment  Act  would  permit  U.S.  nationals  with  letters 
of  credit  to  gain  access  to  blocked  assets  of  the  foreign  bank 
that  issued  the  letter  of  credit,  even  where  there  is  no  U.S. 
bank  obligation  to  pay  on  the  letter  of  credit.   The  bill  would 
affect  all  sanctions  programs  imposed  under  an  International 
Emergency  Economics  Powers  Act  emergency  declaration  (at  present 
Libya,  Iraq,  and  Yugoslavia),  and,  as  noted  above,  create  an 
inequitable  compensation  regime;  unsecured  U.S.  creditors  holding 
letters  of  credit  would  be  satisfied  in  full,  while  other 
unsecured  creditors  would  receive  significantly  less,  or  possibly 
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nothing.   It  contains  numerous  inconsistencies  with  established 
international  principles  governing  letters  of  credit,  which  could 
reduce  the  competitiveness  of  U.S.  financial  institutions  and 
vendors  in  international  commerce  by  granting  U.S.  letter  of 
credit  beneficiaries  rights  beyond  those  established  under 
internationally-accepted  letter  of  credit  practices.   In  sum,  the 
Secured  Payment  Act  attempts  to  deal  with  a  difficult  issue  in  a 
piecemeal  fashion  by  giving  preference  to  one  group  of  competing 
claimants  over  other  U.S.  nationals  with  equally  compelling  legal 
claims. 

The  prohibitions  and  policies  implementing  the  Presidential 
declaration  of  national  emergency  with  respect  to  Iraq  are  set 
forth  in  the  Iraqi  Sanctions  Regulations,  31  C.F.R.  Part  575  (the 
"Regulations") .   The  Department's  policy  with  respect  to  pre- 
sanctions  letters  of  credit  is  set  out  at  section  575.510  of  the 
Regulations.   It  provides  a  reasonable  and  properly  limited  basis 
for  permitting  the  unblocking  of  Iraqi  government  property  only 
where  payment  under  a  letter  of  credit  is  required  to  reimburse  a 
mandatory  and  binding  payment  obligation  of  a  U.S.  bank.   This 
occurs  where  an  irrevocable  letter  of  credit  is  issued  or 
confirmed  by  a  U.S.  bank,  or  a  letter  of  credit  reimbursement  is 
confirmed  by  a  U.S.  bank,  because  confirming  banks  have  a  binding 
legal  obligation  to  pay  a  beneficiary  who  has  fulfilled  the  terms 
of  the  letter  of  credit.   This  obligation  exists  whether  or  not 
the  confirming  bank  can  obtain  reimbursement  from  the  Iraqi 
issuing  bank.   Advising  banks  have  no  such  obligation.   A  bank 
which  advises  a  letter  of  credit  is  not  legally  obligated  to  pay 
a  beneficiary  even  if  the  beneficiary  complies  in  full  with  the 
terms  of  the  Iraqi  letter  of  credit. 

This  licensing  policy  distinction  in  the  Regulations  is  based  on 
distinctions  in  letter  of  credit  obligations  universally 
recognized  in  banking  and  international  financial  transactions. 
These  differing  obligations  are  set  forth  in  the  Uniform  Customs 
and  Practices  for  Documentary  Credits,  which  are  incorporated  by 
reference  as  the  governing  law  of  most  international  letters  of 
credit. 

We  do  not  see  a  valid  legal  or  public  policy  basis  for  the 
suggestion  that  access  to  blocked  Iraqi  assets  be  afforded  to 
beneficiaries  of  advised  Iraqi  letters  of  credit  on  which  no 
person  in  the  United  States  has  any  payment  obligation.   Such 
beneficiaries  are  not  differently  situated  from  any  other 
unsecured  creditor  of  Iraq,  and  should  not  receive  priority  over 
other  unsecured  U.S.  creditors.   Moreover,  the  inequitable 
compensation  regime  provided  by  the  Secured  Payment  Act  is 
inconsistent  with  the  U.N.  compensation  regime,  which  is 
complemented  by  the  Iraq  Claims  Act  of  1993.   We  hope  that  you 
and  the  members  of  the  Committee  will  join  us  in  supporting  the 
inclusive  and  equitable  approach  taken  in  the  Iraq  Claims  Act  of 
1993. 


Sincerely, 


<C^ifcr^^ 


tsen 
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BASIC  LETTER  OF  CREDIT  PRINCIPLES 


Professor  James  E.  Byrne 
George  Mason  University 
School  of  Law 

20  October  1993 


I.  What  Are  Letters  of  Credit? 

Letters  of  Credit  are  mercantile  undertakings  whereby  an 
issuer  undertakes  to  honor  upon  presentation  of  required  documents. 
See  UCP  400  Article  10;  UCP  500  Article  9;  UCC  Article  5  Section  5- 
103(l)(a);  UNCITRAL  Draft  Article  2. 

A  letter  of  credit  is  not: 

.  a  contract  (no  offer/acceptance;  no  mutuality). 

.  a  guarantee  (the  obligation  turns  upon  presentation  of 
documents  rather  than  the  occurrence  of  events--i.e.  the 
building  is  built). 

a  negotiable   instrument   (it   is  conditional  upon 
presentation  of  stipulated  documents). 

II.  Sources  of  Letter  of  Credit  Law. 

The  modern  letter  of  credit  arose  in  the  early  19th  century  in 
commodity  transactions  in  which  merchant  banks  undertook  to  accept 
drafts  drawn  upon  them  and  accompanied  by  stipulated  documents 
(virtual  acceptances--Sect ion  135  of  the  Negotiable  Instruments 
Law).  Gradually,  they  ceased  to  do  so  for  their  own  account  and 
provided  this  service  for  others.  Letter  of  credit  transactions 
were  centered  in  London  until  1916  and  the  world  system  turned  upon 
the  particular  practices  of  each  of  the  London  clearing  banks. 

With  the  fiscal  constraints  imposed  by  World  War  I  and  the 
increasing  requirements  for  imports,  the  center  of  world  trade 
finance  shifted  to  New  York  in  1916.  Since  no  one  or  discrete 
combination  of  banks  dominated  U.S.  or  world  finance,  it  became 
necessary  to  develop  an  international  system  of  correspondent 
banking  to  finance  international  trade.  This  system  evolved  into 
the  Uniform  Customs  and  Practice  for  Documentary  Credits  which 
embody  internationally  accepted  rules  of  letter  of  credit  practice. 
While  not  positive  or  juridical  law,  they,  nonetheless,  provide  the 
universally  accepted  foundation  for  letter  of  credit  law  and 
practice  and  have  been  so  recognized  by  courts  in  the  U.S.  and 
elsewhere.  The  Office  of  Management  and  Budget  has  mandated 
incorporation  of  the  UCP  into  standbys  issued  in  favor  of  U.S. 


146 


government  agencies  under  the  Miller  Act.  56  Fed.  Reg.  58,932  (Nov. 
22,  1991).  The  current  revision  of  the  UCP  is  contained  in  ICC 
Publication  400  which  is  effective  until  December  31,  1993  when  it 
will  be  replaced  by  UCP  500. 

Others  sources  of  letter  of  credit  law  are  domestic  judicial 
decisions  and  positive  law.  Article  5  (Letters  of  Credit)  of  the 
Uniform  Commercial  Code.  The  latter  represents  the  first  attempt  to 
codify  letter  of  credit  law.  While  useful  in  some  respects,  it 
fails  in  important  respects  to  address  the  vital  issue  of  the 
appropriate  relationship  between  law  and  practice  in  this  field  and 
for  that  reason  failed  to  be  adopted  in  a  meaningful  manner  in  New 
York  which,  at  the  time,  was  the  center  of  U.S.  letter  of  credit 
practice.  See  New  York's  non-conforming  Section  5-102(4). 

At  the  current  time,  the  United  Nations  Commission  on 
International  Trade  Law  (UNCITRAL)  is  engaged  in  a  useful  and 
important  project  to  create  an  international  convention  on 
international  guarantees  and  standby  letters  of  credit.  Under  the 
able  direction  of  the  Secretariat,  a  workable  basis  has  emerged  by 
which  these  important  instruments  of  international  commerce  can  be 
linked.  See  U.S.  Proposed  Standby  Rules,  A/CN. 9/WG. I I/WP. 77 .  In 
addition,  a  project  is  now  underway  to  revise  UCC  Article  5.  As  it 
has  evolved,  there  has  been  an  increasing  convergence  of  views 
between  the  National  Conference  of  Commissioners  on  Uniform  State 
Laws  and  the  international  operations  community  which,  if  it 
continues,  should  mature  into  a  sound  revision.  See  45  Bus.  Law 
1521  (1990). 

III.  Transactional  Setting 

A.  Commercial  Letters  of  Credit 

Letters  of  credit  as  they  originally  developed  were  used  to 
provide  an  independent  paymaster  for  transactions  in  which  the 
buyer  and  seller  were  distant.  They  formed  a  neutral  solution  to 
the  eternal  dilemma  between  buyer  and  seller:  the  seller  is 
unwilling  to  part  with  the  goods  without  receiving  payment  and  the 
buyer  is  unwilling  to  part  with  money  without  receiving  good  goods, 
in  such  a  situation,  both  may  be  willing  to  trust  an  independent 
paymaster  who  will  pay  upon  receipt  of  documents  which  represent 
shipment  of  good  goods.  The  success  of  the  letter  of  credit  is  due 
entirely  to  its  ability  to  offer  both  parties  a  reasonable 
mechanism  by  which  their  reasonable  expectations  may  be  fulfilled. 

B.  Performance  Standbys 

From  the  original  sales  context,  letters  of  credit  began  to  be 
used  in  the  mid  to  late  1950s  to  assure  performance  of  sales 
transactions.  From  there,  they  were  used  in  lieu  of  suretyship 
bonds  to  assure  performance  of  transactions  as  disparate  as 
installing  telephone  systems  in  foreign  countries  and  building 
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buildings  according  to  specifications. 

C.  Financial  Standbys 

In  addition  to  assuring  performance  of  undertaking  to  perform 
acts,  standbys  came  to  be  used  to  assure  performance  of  financial 
undertakings.  Indeed,  commercial  paper  and  financial  markets  since 
the  late  1970s  recognized  the  value  of  enhancement  of  a  promise  of 
an  obligor  by  virtue  of  that  of  an  independent  and  more  credit- 
worthy third  party.  As  a  result,  there  has  arisen  a  market  by  which 
financial  standbys  support  debt  obligations  of  state  and  municipal 
governments  as  well  as  private  entities. 

D.  Statistics. 

Statistics  are  difficult  to  come  by  outside  the  U.S.  Recent 
figures  indicate  that  there  are  approximately  U.S. $25  billion 
outstanding  in  FDIC  insured  institutions  in  commercial  L/Cs. 
Conservative  figures  would  suggest  an  additional  $60  billion 
worldwide.  There  are  approximately  $75  billion  outstanding  in  FDIC 
insured  performance  standbys.  There  may  be  an  additional  $100 
billion  by  foreign  banks.  There  are  approximately  $100  billion  in 
financial  standbys  issued  by  FDIC  insured  banks  with  an  approximate 
$200  billion  issued  by  foreign  banks.  The  total  of  obligations  in 
letters  of  credit,  then,  may  be  $560  billion  worldwide  outstanding 
in  letters  of  credit. 

IV.  Obligations  of  the  Parties. 

A.  Issuer. 

The  obligation  of  the  issuer  is  to  pay  against  presentation  of 
conforming  documents.  See  UCP  400  Articles  2  &  15;  UCP  500  Articles 
2  &  13;  UCC  Article  5  Section  5-114(1);  UNCITRAL  Draft  Article  6 

(3). 

B.  Confirmer. 

The  confirming  bank  extends  its  independent  obligation  and  is 
obligated  to  the  beneficiary  as  if  it  was  the  issuer.  See  UCP  400 
Article  10;  UCP  500  Article  9(b);  UCC  Article  5  Section  5-103(1) 
(f);  UNCITRAL  Draft  Article  6  (5). 

C.  Adviser. 

An  advising  bank  undertakes  no  obligation  under  the  credit.  It 
checks  the  apparent  authenticity  of  the  credit.  UCP  400  Article  8; 
UCP  500  Article  7(a);  UCC  Article  5  Section  5-107(1).  As  such,  the 
advising  bank  has  no  obligation  or  authorization  to  honor  documents 
presented  under  the  credit. 

D.  Nominated  Paying  Bank. 
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The  credit  may  nominate  a  bank  to  which  documents  should  be 
presented  for  honor.  This  bank  is  under  no  obligation  to  honor  but, 
should  it  do  so,  is  entitled  to  reimbursement.  UCP  400  Article 
11(b);  UCP  500  Article  10(b). 

E.  Confirmed  Reimbursements. 

A  credit  or  separate  instruction  may  authorize  a  bank  to  issue 
an  irrevocable  undertaking  to  reimburse  a  bank  authorized  to  honor 
a  credit.  This  undertaking  would  run  to  a  confirmer,  nominated 
paying  bank,  or  a  negotiating  bank.  It  does  not  affect  the 
obligation  of  the  bank  to  honor  and,  except  for  the  confirming 
bank,  there  is  no  such  obligation  under  the  credit.  To  the  extent 
that  a  nominated  bank  relies  on  a  confirmed  reimbursement,  it  is 
entitled  to  reimbursement  as  is  the  bank  which  itself  undertakes  to 
make  a  confirmed  reimbursement.  Under  a  confirmed  reimbursement, 
the  paying  bank  which  honors  would  send  the  documents  directly  to 
the  issuer  but  seek  reimbursement  from  the  reimbursing  bank.  See 
USCIB  Reimbursement  Guidelines. 

F.  Types  of  Credits:   Honor:   Acceptances  &  Deferred  Payment 
Undertakings . 

A  credit  may  be  available  by  payment  in  which  case  it  is 
honored  by  immediate  payment  upon  presentation  of  conforming 
documents.  If  may,  however,  be  available  by  acceptance,  deferred 
payment  or  negotiation.  Where  it  is  available  by  means  of 
acceptances  or  deferred  payment  undertakings,  the  undertaking  of 
the  confirmer  (or  a  nominated  paying  bank  which  accepts  or 
undertakes  a  deferred  payment  undertaking)  is  to  pay  upon  the  lapse 
of  the  time  indicated.  See,  e.g.,  UCP  400  Article  10(a)(iii)  £■ 
(iv);  UCP  500  Article  9(a)(iii)  &  (iv). 

G.  Types  of  Credits:  Honor:  Negotiation  Credits. 

While  credits  are  not  negotiable  instruments,  if  they  are 
expressly  designated  as  negotiation  credits,  drafts  can  be 
negotiated  under  them.  If  a  bank  is  nominated  under  a  negotiation 
credit,  it  is  entitled  to  negotiate  conforming  drafts  and,  where  it 
does  so,  obtain  reimbursement.  See  UCP  400  Article  10(a)  (iv);  UCP 
500  Article  9(a)  (  iv) . 

V.  Foundational  Principles. 

A.  Independence  from  the  Underlying  Transaction. 

The  letter  of  credit  is  abstracted  from  the  underlying 
transaction  because  of  its  intermediate  character:  it  is 
documentary  and  honor  does  not  turn  upon  ultimate  fact-finding  but 
upon  a  facial  determination  of  documentary  conformity. 

B.  Compliance  Measured  by  International  Standard  Banking  Practices 
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Whether  or  not  documents  comply  with  the  terms  and  conditions 
of  the  letter  of  credit  is  measured  not  by  a  mirror  image  test  but 
a  mercantile  test  determined  by  the  character  and  role  of  the 
documents  in  the  letter  of  credit  transaction  itself.  Over  the  past 
century,  standards  have  evolved  which  are  internationally 
recognized  and  are  reflected  in  the  UCP  and  in  standard  banking 
practices.  The  obligation  of  the  issuer  or  confirmer  under  a  letter 
of  credit  is  only  to  pay  upon  timely  presentation  of  documents 
which  conform  with  the  terms  and  conditions  of  the  credit.  See  UCP 
400  Article  15;  UCP  500  Article  13;  UCC  Article  5  Sections  5-109  & 
5-114(1)  . 

C.  Neutrality/Fairness. 

Letter  of  credit  practice  and  law  does  not  create  norms  which 
favor  unduly  any  party  to  the  transaction.  As  the  rules  are 
articulated  from  time  to  time,  they  seek  to  establish  norms  which 
represent  typical  market  expectations  with  the  option  for  variance 
if  the  parties  so  elect. 

D.  Role  of  Correspondent  Banking. 

The  modern  letter  of  credit  correspondent  banking  credit 
system  is  predicated  upon  principles  of  comity.  Since  no  one  bank 
dominates  the  world  system,  interaction  between  banks  is  essential. 
Since  banks  are  subject  to  widely  differing  systems  and  rules  of 
laws,  it  is  essential  that  they  be  able  to  be  reimbursed  where  they 
have  entered  into  an  irrevocable  undertaking  or  honored  according 
to  the  terms  and  conditions  of  the  credit. 

E.  The  Need  for  Hard  Promises. 

The  letter  of  credit  has  achieved  universal  acceptance  as  a 
mechanism  for  payment  where  conforming  documents  are  presented. 
Except  in  extraordinary  situations,  the  only  condition  to  payment 
is  whether  conforming  documents  are  presented. 
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U.S.  COUNCIL  ON  INTERNATIONAL  BANKING,  INC. 

ONE  WORLD  TRADE  CENTER,  SUITE  1963;  NEW  K)RK,  NY  10048 
TELEPHONE  (212)  46&<5352      FAX  (212)  432-0544 


UNIFORM  CUSTOMS  AND  PRACTICE  FOR  DOCUMENTARY  CREDITS, 
1983  REVISION,  ICC  PUBLICATION  NO.  400. 

"Copyright  ^  1983  by  ICC  Publishing  S  A.  All  rights  reserved.  Reprinted  with  the  permission  of  The  ICC  Publishing  Corporation." 

The  UnKorm  Customs  snd  Practice  for  Documentary  Credits  were  first  published  by  the  International  Chamber  of  Commerce  (I, CO.)  in  1933. 
Revised  versions  were  issued  in  1951,  1962  and  1974.  This  latest  revision  was  adopted  by  the  I.C.C.  in  June  1983  and  published  as  publication  No. 
400  and  is  effective  October  1st,  1984.  These  rules,  which  are  printed  in  their  entirety  herein,  effectively  standardize  the  banking  practice  relating 
to  Documentary  Credits  and  are  adhered  to  by  banks  throughout  the  world. 


General  provisions  and  definitions 

Article  1 

These  articles  apply  to  all  documentary  credits,  including,  to 
(he  extent  to  which  they  may  be  applicable,  standby  letters  of 
credit,  and  are  binding  on  all  parties  thereto  unless  otherwise 
expressly  agreed.  They  shall  be  incorporated  into  each  docu- 
mentary credit  by  wording  in  the  credit  indicating  that  such 
credit  is  issued  subject  to  Uniform  Customs  and  Practice  for 
Documentary  Credits.  1983  revision,  ICC  Publication  n"  400. 

Article  2 

For  the  purposes  of  these  articles,  the  expressions  "docu- 
mentary credit(sl"  and  "standby  letler(s)  of  credit"  used 
herein  (hereinafter  referred  to  as  "creditlsl").  mean  any 
arrangement,  however  named  or  described,  whereby  a  bank 
(the  issuing  bank),  acting  at  the  request  and  on  the  instructions 
of  a  customer  (the  applicant  for  the  credit), 
'    is  to  make  a  payment  to  or  to  the  order  of  a  third  party  (the 

beneficiary),  or  is  to  pay  or  accept  bills  of  exchange  (drafts! 

drawn  by  the  beneficiary, 
or 
"   authorizes  another  bank  to  effect  such  payment,  or  to  pay, 

accept  or  negotiate  such  bills  of  exchange  (drafts), 
against  stipulated  documents,  provided  that  the  terms  and 
conditions  of  the  credit  are  complied  with. 


B.  Form  and  notification  of  credits 

Article  7 

^-     Credits  may  be  either 
'    revocable,  or 
'i  irrevocable. 

b  All  credits,  therefore,  should  clearly  indicate  whether  they 
are  revocable  or  irrevocable. 

c  In  the  absence  of  such  indication  the  credit  shall  be  de- 
emed to  be  revocable. 

Article  8 

A  credit  may  be  advised  to  a  beneficiary  through  another  bank 
(the  advising  bank)  without  engagement  on  the  part  of  the 
advising  bank,  but  that  bank  shall  take  reasonable  care  to 
check  the  apparent  authenticity  of  the  credit  which  it  advises. 

Article  9 

a  A  revocable  credit  may  be  amended  or  cancelled  by  the 
issuing  bank  at  any  moment  and  without  prior  notice  to 
the  beneficiary, 

b.     However,  the  issuing  bank  is  bound  to: 

I  reimburse  a  branch  or  bank  with  which  a  revocable 
credit  has  been  made  available  for  sight  payment,  ac- 
ceptance or  negotiation,  for  any  payment,  acceptance  or 
negotiation  made  by  such  branch  or  bank  prior  to  re- 
ceipt by  it  of  notice  of  amendment  or  cancellation, 
against  documents  which  appear  on  their  face  to  be  in 
accordance  with  the  terms  and  conditions  of  the  credit. 

it  reimburse  a  branch  or  bank  with  which  a  revocable  cred- 
it has  been  made  available  for  deferred  payment,  if  such 
branch  or  bank  has.  prior  to  receipt  by  it  of  notice  of 
amendment  or  cancellation,  taken  up  documents  which 
appear  on  their  face  to  be  in  accordance  with  the  terms 
and  conditions  of  the  credit. 


Articles 

Credits,  by  their  nature,  are  separate  transactions  from  the 
sales  or  other  contract{s)  on  which  they  may  be  based  and 
banks  are  in  no  way  concerned  with  or  bound  by  such  con- 
tract{s),  even  if  any  reference  whatsoever  to  such  contract{sl  is 
included  in  the  credit. 

Article  4 

In  credit  operations  all  parties  concerned  deal  in  documents, 
and  not  in  goods,  services  and/or  other  performances  to 
which  the  documents  may  relate 


Instructions  for  the  issuance  of  credits,  the  credits  themselves, 
instructions  for  any  amendments  thereto  and  the  amendments 
themselves  must  be  complete  and  precise. 

In  order  to  guard  against  confusion  and  misunderstanding, 
banks  should  discourage  any  attempt  to  include  excessive  de- 
tail in  the  credit  or  in  any  amendment  thereto 


A  beneficiary  can  in  no  case  avail  himself  of  the  contractual 
relationships  existing  between  the  banks  or  between  the 
applicant  for  the  credit  and  the  issuing  bank. 


Article  10 

3      An  irrevocable  credit  constitutes  a  definite  undertaking  of 

the  issuing  bank,  provided  that  the  stipulated  documents 

are  presented  and  that  the  terms  and  conditions  of  the 

credit  are  complied  with: 

'  if  the  credit  provides  for  sight  payment  — to  pay,  or  that 
payment  will  be  made; 

ii  if  the  credit  provides  for  deferred  payment  — to  pay,  or 
that  payment  wilt  be  made,  on  the  date(s)  determinable 

.  .  in  accordance  with  the  stipulations  of  the  credit; 

'"if  the  credit  provides  for  acceptance  — to  accept  drafts 
drawn  by  the  beneficiary  if  the  credit  stipulates  that  they 
are  to  be  drawn  on  the  issuing  bank,  or  to  be  responsi- 
ble for  their  acceptance  and  payment  at  maturity  if  the 
credit  stipulates  that  they  are  to  be  drawn  on  the  appli- 
cant for  the  credit  or  any  other  drawee  stipulated  in  the 
credit; 

•V  if  the  credit  provides  for  negotiation  — to  pay  without 
recourse  to  drawers  and/or  bona  fide  holders,  draft(s) 
drawn  by  the  beneficiary,  at  sight  or  at  a  tenor,  on  the 
applicant  for  the  credit  or  on  any  other  drawee  stipu- 
lated in  the  credit  other  than  the  issuing  bank  itself,  or  to 
provide  for  negotiation  by  another  bank  and  to  pay.  as 
above,  if  such  negotiation  is  not  effected. 

b.  When  an  issuing  bank  authonzes  or  requests  another  bank 
to  confirm  its  irrevocable  credit  and  the  latter  has  added  its 
confirmation,  such  confirmation  constitutes  a  definite 
undertaking  of  such  bank  (the  confirming  bank),  in  addi- 
tion to  that  of  the  issuing  bank,  provided  that  the  stipulated 
documents  are  presented  and  that  the  terms  and  condi- 
tions of  the  credit  are  complied  with : 
I    if  the  credit  provides  for  sight  payment  —  to  pay.  or  that 

payment  will  be  made; 
"  if  the  credit  provides  for  deferred  payment  — to  pay,  or 
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!hat  payment  will  be  made,  on  the  datelsl  determinable 
in  accordance  with  the  stipulations  of  the  credit; 

lijif  the  credit  provides  for  acceptance  — to  accept  drafts 
drawn  by  the  beneficiary  if  the  credit  stipulates  that  they 
are  to  be  drawn  on  the  confirming  bank,  or  to  be  respon- 
sible for  their  acceptance  and  payment  at  maturity,  if  the 
credit  stipulates  that  they  are  to  be  drawn  on  the  applic- 
ant for  the  credit  or  any  other  drawee  stipulated  in  the 
credit; 

IV  if  the  credit  provides  for  negotiation  — to  negotiate 
without  recourse  to  drawers  and/or  bona  fide  holders, 
draft(s)  drawn  by  the  beneficiary,  at  sight  or  at  a  tenor, 
on  the  issuing  bank  or  on  the  applicant  for  the  credit  or 
on  any  other  drawee  stipulated  in  the  credit  other  than 
the  confirming  bank  itself 

c.  If  a  bank  is  authorized  or  requested  by  the  issuing  bank  to 
add  its  confirmation  to  a  credit  but  is  not  prepared  to  do  so. 
It  must  so  inform  the  issuing  bank  without  delay.  Unless 
the  issuing  bank  specifies  otherwise  in  its  confirmation 
authorization  or  request,  the  advising  bank  will  advise  the 
credit  to  the  beneficiary  without  adding  its  confirmation 

d.  Such  undertakings  can  neither  be  amended  nor  cancelled 
without  the  agreement  of  the  issuing  bank,  the  confirming 
bank  (if  any),  and  the  beneficiary  Partial  acceptance  of 
amendments  contained  in  one  and  the  same  advice  of 
amendment  is  not  effective  without  the  agreement  of  all 
the  above  and  named  parties. 

Article  11 

a  All  credits  must  clearly  indicate  whether  they  are  available 
by  sight  payment,  by  deferred  payment,  by  acceptance  or 
by  negotiation. 

b  All  credits  must  nominate  the  bank  (nominated  bank) 
which  is  authorized  to  pay  (paying  bank),  or  to  accept 
drafts  (accepting  bank),  or  to  negotiate  (negotiating  bank), 
unless  the  credit  allows  negotiation  by  any  bank  (negotiat- 
ing bank) 

c  Unless  the  nominated  bank  is  the  issuing  bank  or  the  con- 
firming bank,  its  nomination  by  the  issuing  bank  does  not 
constitute  any  undertaking  by  the  nominated  bank  to  pay, 
to  accept,  or  to  negotiate. 

d  By  nominating  a  bank  other  than  itself,  or  by  allowing  for 
negotiation  by  any  bank,  or  by  authorizing  or  requesting  a 
bank  to  add  its  confirmation,  the  issuing  bank  authorizes 
such  bank  to  pay,  accept  or  negotiate,  as  the  case  may  be, 
against  documents  which  appear  on  their  face  to  be  in 
accordance  with  the  terms  and  conditions  of  the  credit, 
and  undertakes  to  reimburse  such  bank  in  accordance  with 
the  provisions  of  these  articles. 


Article  12 

a  When  an  issuing  bank  instructs  a  bank  (advising  bank)  by 
any  teleiransmission  to  advise  a  credit  or  an  amendment 
to  a  credit,  and  intends  the  mail  confirmation  to  be  the 
operative  credit  instrument,  or  the  operative  amendment, 
the  teletransmission  must  state  "full  details  to  follow"  (or 
words  of  similar  effect),  or  that  the  mail  confirmation  will 
be  the  operative  credit  instrument  or  the  operative 
amendment.  The  issuing  bank  must  forward  the  operative 
credit  instrument  or  the  operative  amendment  to  such  ad- 
vising bank  without  delay 

b  The  teletransmission  will  be  deemed  to  be  the  operative 
credit  .nstrument  or  the  operative  amendment,  and  no 
mail  confirmation  should  be  sent,  unless  the  teletransmis- 
sion states  "full  details  to  follow"  (or  words  of  similar  ef- 
fect), or  states  that  the  mail  confirmation  is  to  be  the 
operative  credit  instrument  or  the  operative  amendment 

c.  A  teleiransmission  intended  by  the  issuing  bank  to  be  the 
operative  credit  instrument  should  clearly  indicate  that  the 
credit  IS  issued  subject  to  Uniform  Customs  and  Practice 
for  Documentary  Credits,  1983  revision,  ICC  Publication  n" 
400. 

d  If  a  bank  uses  the  services  of  another  bank  or  banks  (the 
advising  bank)  to  have  the  credit  advised  to  the  ben- 
eficiary, it  must  also  use  the  services  of  the  same  bank(s) 
for  advising  any  amendments. 

e.  Banks  shall  be  responsible  for  any  consequences  arising 
from  their  failure  to  follow  the  procedures  set  out  in  the 
preceding  paragraphs. 

Article  13 

When  a  bank  is  instructed  to  issue,  confirm  or  advise  a  credit 
similar  in  terms  to  one  previously  issued,  confirmpj  or  advised 
(similar  credit)  and  the  previous  credit  has  been  the  subject  of 
amendment(s),  it  shall  be  understood  that  the  similar  credit 
will  not  include  any  such  amendment(s)  unless  the  instruc- 
tions specify  clearly  the  amendment(s)  which  is/are  to  apply 
to  the  similar  credit.  Banks  should  discourage  instructions  to 
issue,  confirm  or  advise  a  credit  in  this  manner 

Article  14 

If  incomplete  or  unclear  instructions  are  received  to  issue, 
confirm,  advise  or  amend  a  credit,  the  bank  requested  to  act  on 
such  instructions  may  give  preliminary  notification  to  the 
beneficiary  for  information  only  and  without  responsibitity. 
The  credit  will  be  issued,  confirmed,  advised  or  amended  only 
when  the  necessary  information  has  been  received  and  if  the 
bank  is  then  prepared  to  act  on  the  instructions  Banks  should 
provide  the  necessary  information  without  delay. 


C.  Liabilities  and  responsibilities 


Article  15 

Banks  must  examine  all  documents  with  reasonable  care  to 
ascertain  that  they  appear  on  their  face  to  be  in  accordance  with 
the  terms  and  conditions  of  the  credit.  Documents  which  appear 
on  their  face  to  be  inconsistent  with  one  another  will  be  con- 
sidered as  not  appearing  on  their  face  to  be  in  accordance  with 
the  terms  and  conditions  of  the  credit. 

Article  16 

a  If  a  bank  so  authorized  effects  payment,  or  incurs  a  deferred 
payment  undertaking,  or  accepts,  or  negotiates  against 
documents  which  appear  on  their  face  to  be  in  accordance 
with  the  terms  and  conditions  of  a  credit,  the  party  giving 
such  authority  shall  be  bound  to  reimburse  the  bank  which 
has  effected  payment,  or  incurred  a  deferred  payment 
undertaking,  or  has  accepted,  or  negotiated,  and  to  take  up 
the  documents. 

b  If,  upon  receipt  of  the  documents,  the  issuing  bank  consid- 
ers that  they  appear  on  their  face  not  to  be  in  accordance 
with  the  terms  and  conditions  of  the  credit,  it  must  deter- 
mine, on  the  basis  of  the  documents  alone,  whether  to  take 
up  such  documents,  or  to  refuse  them  and  claim  that  they 
appear  on  their  face  not  to  be  m  accordance  with  the  terms 
and  conditions  of  the  credit. 

c.  The  issuing  bank  shall  have  a  reasonable  time  in  which  to 
examine  the  documents  and  to  determine  as  above 
whether  to  take  up  or  to  refuse  the  documents 

d  If  the  issuing  bank  decides  to  refuse  the  documents,  it  must 
give  notice  to  that  effect  without  delay  by  telecommunica- 
tion or,  if  that  IS  not  possible,  by  other  expeditious  means,  to 
the  bank  from  which  it  received  the  documents  (the  remit- 
ting bank),  or  to  the  beneficiary,  if  it  received  the  documents 
directly  from  him.  Such  notice  must  State  the  discrepancies 
in  respect  of  which  the  issuing  bank  refuses  the  documents 
and  must  also  state  whether  it  is  holding  the  documents  at 


the  disposal  of.  oris  returning  them  to  the  presenter  (remit- 
ting bank  or  the  beneficiary,  as  the  case  may  be).  The  issu- 
ing bank  shall  then  be  entitled  to  claim  from  the  remitting 
bank  refund  of  any  reimbursement  which  may  have  been 
made  to  that  bank. 

e.  If  the  issuing  bank  fails  to  act  in  accordance  with  the  provi- 
sions of  paragraphs  (c)  and  (d)  of  this  article  and/or  fails  to 
hold  the  documents  at  the  disposal  of,  or  to  return  them  to, 
the  presentor,  the  issuing  bank  shall  be  precluded  from 
claiming  that  the  documents  are  not  in  accordance  with  the 
terms  and  conditions  of  the  credit 

f.  If  the  remitting  bank  draws  the  attention  of  the  issuing  bank 
to  any  discrepancies  in  the  documents  or  advises  the  issu- 
ing bank  that  it  has  paid,  incurred  a  deferred  payment  un- 
dertaking, accepted  or  negotiated  under  reserve  or  against 
an  indemnity  in  respect  of  such  discrepancies,  the  issuing 
bank  shall  not  be  thereby  relieved  from  any  of  its  obliga- 
tions under  any  provision  of  this  article  Such  reserve  or 
indemnity  concerns  only  the  relations  between  the  remit- 
ting bank  and  the  party  towards  whom  the  reserve  was 
made,  or  from  whom,  or  on  whose  behalf,  the  indemnity 
was  obtained. 

Article  17 

Banks  assume  no  liability  or  responsibility  for  the  form,  suffi- 
ciency, accuracy,  genuineness,  falsification  or  legal  effect  of  any 
documents,  or  for  the  general  and/or  particular  conditions 
stipulated  in  the  documents  or  superimposed  thereon;  nor  do 
they  assume  any  liability  or  responsibility  for  the  description, 
quantity,  weight,  quality,  condition,  packing,  delivery,  value  or 
existence  of  the  goods  represented  by  any  documents,  or  for 
the  good  faith  or  acts  and/or  omissions,  solvency,  performance 
or  standing  of  the  consignor,  the  carriers,  or  the  insurers  of  the 
goods,  or  any  other  person  whomsoever. 
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Article  18 

Banks  assume  no  liability  or  responsibility  for  the  conse- 
quences arising  out  of  delay  and/or  loss  in  transit  of  any  nries- 
sages,  letters  or  documents,  or  for  delay,  mutilation  or  other 
errors  arising  in  the  transmission  of  any  telecommunication 
Banks  assume  no  liability  or  responsibility  for  errors  in  transla- 
tion or  interpretation  of  technical  terms,  and  reserve  the  right  to 
transmit  credit  terms  without  translating  them. 

Article  19 

Banks  assume  no  liability  or  responsibility  for  consequences 
arising  out  of  the  interruption  of  their  business  by  Acts  of  God, 
riots,  civil  commotions,  insurrections,  wars  or  any  other  causes 
beyond  their  control,  or  by  any  strikes  or  lockouts.  Unless 
specifically  authorized,  banks  will  not.  upon  resumption  of  their 
business,  incur  a  deferred  payment  undertaking,  or  effect  pay- 
ment, acceptance  or  negotiation  under  credits  which  expired 
during  such  interruption  of  their  business 

Article  20 

a.  Banks  utilizing  the  services  of  another  bank  or  other  banks 
for  the  purpose  of  giving  effect  to  the  instructions  of  the 
applicant  for  the  credit  do  so  for  the  account  and  at  the  risk 
of  such  applicant 

b  Banks  assume  no  liability  or  responsibility  should  the  in- 
structions they  transmit  not  be  carried  out.  even  if  they  have 
themselves  taken  the  initiative  in  the  choice  of  such  other 
bank(s). 


c.  The  applicant  for  the  credit  shall  be  bound  by  and  liable  to 
iridemnify  the  banks  against  all  obligations  and  respon- 
sibilities imposed  by  foreign  law  and  usages. 

Article  21 

a.  If  an  issuing  bank  intends  that  the  reimbursement  to  which 
a  paying,  accepting  or  negotiating  bank  is  entitled  shall  be 
obtained  by  such  bank  claiming  on  another  branch  or  office 
of  the  issuing  bank  or  on  a  third  bank  (all  hereinafter  re- 
ferred to  as  the  reimbursing  bank)  it  shall  provide  such 
reimbursing  bank  in  good  time  with  the  proper  instructions 
or  authorization  to  honour  such  reimbursement  claims  and 
without  making  it  a  condition  that  the  bank  entitled  to  claim 
reimbursement  must  certify  compliance  with  the  terms  and 
conditions  of  the  credit  to  the  reimbursing  bank. 

b.  An  issuing  bank  will  not  be  relieved  from  any  of  its  obliga- 
tions to  provide  reimbursement  itself  if  and  when  reim- 
bursement IS  not  effected  by  the  reimbursing  bank, 

c.  The  issuing  bank  will  be  responsible  to  the  paying,  accept- 
ing or  negotiating  bank  for  any  loss  of  interest  if  reim- 
bursement is  not  provided  on  first  demand  made  to  the 
reimbursing  bank,  or  as  otherwise  specified  in  the  credit,  or 
mutually  agreed,  as  the  case  may  be. 


D.  Documents 


Article  22 

a.  All  instructions  for  the  issuance  of  credits  and  the  credits 
themselves  and,  where  applicable,  all  instructions  for 
amendments  thereto  and  the  amendments  themselves, 
must  state  precisely  the  document(s)  agamst  which  pay- 
ment, acceptance  or  negotiation  is  to  be  made, 

b.  Terms  such  as  "first  class",  "well  known",  "qualified",  "in- 
dependent", "official",  and  the  like  shall  not  be  used  to 
describe  the  issuers  of  any  documents  to  be  presented 
under  a  credit  If  such  terms  are  incorporated  in  the  credit 
terms,  banks  will  accept  the  relative  documents  as  pre- 
sented, provided  that  they  appear  on  their  face  to  be  in 
accordance  with  the  other  terms  and  conditions  of  the 
credit, 

c.  Unless  otherwise  stipulated  in  the  credit,  banks  will  accept 
as  originals  documents  produced  or  appearing  to  have 
been  produced: 

I     by  reprographic  systems; 

M    by,  or  as  the  result  of,  automated  or  computerized  sys- 
tems; 
III  as  carbon  copies, 

if  marked  as  originals,  always  provided  that,  where  neces- 
sary, such  documents  appear  to  have  been  authenticated. 

Article  23 

When  documents  other  than  transport  documents,  insurance 
documents  and  commercial  invoices  are  called  for,  the  credit 
should  stipulate  by  whom  such  documents  are  to  be  issued  and 
their  wording  or  data  content  If  the  credit  does  not  so  stipulate, 
banks  will  accept  such  documents  as  presented,  provided  that 
their  data  content  makes  it  possible  to  relate  the  goods  and/or 
services  referred  to  therein  to  those  referred  to  in  the  commer- 
cial invoice(s)  presented,  or  to  those  referred  to  in  the  credit  if 
the  credit  does  not  stipulate  presentation  of  a  commercial  in- 
voice. 

Article  24 

Unless  otnerwise  stipulated  in  the  credit,  banks  will  accept  a 
document  bearing  a  date  of  issuance  prior  to  that  of  the  credit, 
subject  to  such  document  being  presented  within  the  time  limits 
set  out  in  the  credit  and  in  these  articles 

D  1  Transport  documents  (documents  indicating  loading  on 

board  or  dispatch  or  taking  in  charge) 
Article  25 

Unless  a  credit  calling  for  a  transport  document  stipulates  as 
such  document  a  marine  bill  of  lading  (ocean  bill  of  lading  or  a 
bill  of  lading  covering  carriage  by  sea),  or  a  post  receipt  or 
certificate  of  posting: 

a.     banks  will,  unless  otherwise  stipulated  in  the  credit,  accept 
a  transport  document  which; 
i     appears  on  its  face  to  have  been  issued  by  a  named 

carrier,  or  his  agent,  and 
ii    indicates  dispatch  or  taking  m  charge  of  the  goods,  or 

loading  on  board,  as  the  case  may  be.  and 
iii  consists  of  the  full  set  of  originals  issued  to  the  consignor 

if  issued  in  more  than  one  original,  and 


IV  meets  all  other  stipulations  of  the  credit. 

b.     Subject  to  the  above,  and  unless  otherwise  stipulated  in  the 
credit,  banks  will  not  reject  a  transport  document  which: 
i     bears  a  title  such  as  "Combined  transport  bill  of  lading", 
"Combined  transport  document",  "Combined  transport 
bill  of  lading  or  port-to-port  bill  of  lading",  or  a  title  or  a 
combination  of  titles  of  similar  intent  and  effect,  and/or 
ii    indicates  some  or  all  of  the  conditions  of  carriage  by 
reference  to  a  source  or  document  other  than  the  trans- 
port document  itself  (short  form/blank  back  transport 
document),  and/or 
iii   indicates  a  place  of  taking  in  charge  different  from  the 
port  of  load  ng  and/or  a  place  of  final  destination  dif- 
ferent from  the  port  of  discharge,  and/or 
iv  relates  to  cargoes  such  as  those  in  containers  or  on  pal- 
lets, and  the  like,  and/or 
v    contains  the  indication  "intended",  or  similar  qualifica- 
tion, in  relation  to  the  vessel  or  other  means  of  transport, 
and/or  the  port  of  loading  and/or  the  port  of  discharge. 

c.  Unless  otherwise  stipulated  in  the  credit  in  the  case  of 
carriage  by  sea  or  by  more  than  one  mode  of  transport  but 
including  carriage  by  sea,  banks  will  reject  a  transport 
document  which: 

I     indicates  that  it  is  subject  to  a  charter  party,  and/or 
ii    indicates  that  the  carrying  vessel  is  propelled  by  sail  only 

d.  Unless  otherwise  stipulated  in  the  credit,  banks  will  reject  a 
transport  document  issued  by  a  freight  forwarder  unless  it 
is  the  FIATA  Combined  Transport  Bill  of  Lading  approved  by 
the  International  Chamber  of  Commerce  or  otherwise  indi- 
cates that  it  is  issued  by  a  freight  forwarder  acting  as  a 
carrier  or  agent  of  a  named  carrier. 


Article  26 

If  a  credit  calling  for  a  transport  document  stipulates  as  such 
document  a  marine  bill  of  lading; 

a.  banks  will,  unless  otherwise  stipulated  in  the  credit,  accept 
a  document  which: 

i     appears  on  its  face  to  have  been  issued  by  a  named 

carrier,  or  his  agent,  and 
ii    indicates  that  the  goods  have  been  loaded  on  board  or 

shipped  on  a  named  vessel,  and 
iii  consists  of  the  full  set  of  originals  issued  to  the  consignor 

if  issued  in  more  than  one  original,  and 
iv  meets  all  other  stipulations  of  the  credit. 

b.  Subject  to  the  above,  and  unless  otherwise  stipulated  in  the 
credit,  banks  will  not  reject  a  document  which: 

i  bears  a  title  such  as  "Combined  transport  bill  of  lading", 
"Combined  transport  document",  "Combined  transport 
bill  of  lading  or  port-to-port  bill  of  lading",  or  a  title  or  a 
combination  of  titles  of  similar  intent  and  effect,  and/or 

ii  indicates  some  or  all  of  the  conditions  of  carriage  by 
reference  to  a  source  or  document  other  than  the  trans- 
port document  itself  (short  form/blank  back  transport 
document),  and/or 

iii  indicates  a  place  of  taking  in  charge  different  from  the 
port  of  loading,  and/or  a  place  of  Final  destination  dif- 
ferent from  the  port  of  discharge,  and/or 
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iv  relates  lo  cargoes  such  as  those  in  containers  or  on  pal- 
lets, and  the  like. 
c.     Unless  otherwise  stipulated  in  the  credit,  banks  will  reject  a 

document  which: 

i    indicates  that  it  is  subject  to  a  charter  party,  and/or 

jj  indicates  that  the  carrying  vessel  is  propelled  by  sail  only, 
and/or 

Hi  contains  the  indication  "intended",  or  similar  qualifica- 
tion in  relation  to 

•  the  vessel  and/or  the  port  of  loading  — unless  such 
document  bears  an  on  board  notation  in  accordance  with 
article  27  (b)  and  also  indicates  the  actual  port  of  loading, 
and/or 

•  the  port  of  discharge  —  unless  the  place  of  final  destina- 
tion indicated  on  the  document  is  other  than  the  port  of 
discharge,  and/or 

iv  IS  issued  by  a  freight  forwarder,  unless  it  indicates  that  it 
is  issued  by  such  freight  forwarder  acting  as  a  carrier,  or 
as  the  agent  of  a  named  carrier. 

Article  27 

3.  Unless  a  credit  specifically  calls  for  an  on  board  transport 
document,  or  unless  inconsistent  with  other  stipulation(s) 
in  the  credit,  or  with  article  26,  banks  will  accept  a  transport 
document  which  indicates  that  the  goods  have  been  taken 
in  charge  or  received  for  shipment. 

b  Loading  on  board  or  shipment  on  a  vessel  may  be  evi- 
denced either  by  a  transport  document  bearing  wording 
indicating  loading  on  board  a  named  vessel  or  shipment  on 
a  named  vessel,  or,  in  the  case  of  a  transport  document 
stating  "received  for  shipment",  by  means  of  a  notation  of 
loading  on  board  on  the  transport  document  signed  or 
initialled  and  dated  by  the  carrier  or  his  agent,  and  the  date 
of  this  notation  shall  be  regarded  as  the  date  of  loading  on 
board  the  named  vessel  or  shipment  on  the  named  vessel. 

Article  28 

a  in  tne  case  of  carriage  by  sea  or  by  more  than  one  mode  of 
transport  but  including  carriage  by  sea,  banks  will  refuse  a 
transport  document  stating  that  the  goods  are  or  will  be 
loaded  on  deck,  unless  specifically  authorized  in  the  credit. 

b  Banks  will  not  refuse  a  transport  document  which  contains 
a  provision  that  the  goods  may  be  carried  on  deck,  provided 
it  does  not  specifically  state  that  they  are  or  will  be  loaded 
on  deck. 

Article  29 

a.     For  the  purpose  of  this  article  transshipment  means  a  trans- 
fer and  reloading  during  the  course  of  carriage  from  the 
port  of  loading  or  place  of  dispatch  or  taking  in  charge  to  the 
port  of  discharge  or  place  of  destination  either  from  one 
conveyance  or  vessel  to  another  conveyance  or  vessel 
within  the  same  mode  of  transport  or  from  one  mode  of 
transport  to  another  mode  of  transport, 
b      Unless  transshipment  is  prohibited  by  the  terms  of  the 
credit,  banks  will  accept  transport  documents  which  indi- 
cate that  the  goods  will  be  transshipped,  provided  the  entire 
carriage  is  covered  by  one  and  the  same  transport  docu- 
ment, 
c      Even  if  transshipment  is  prohibited  by  the  terms  of  the 
credit,  banks  will  accept  transport  documents  which: 
i    incorporate  printed  clauses  stating  that  the  carrier  has 

the  right  to  transship,  or 
ii   state  or  indicate  that  transshipment  will  or  may  take 
place,  when  the  credit  stipulates  a  combined  transport 
document,  or  indicates  carriage  from  a  place  of  taking  in 
charge  to  a  place  of  final  destination  by  different  modes 
of  transport  including  a  carriage  by  sea,  provided  that  the 
entire  carriage  is  covered  by  one  and  the  same  transport 
document,  or 
iii  state  or  indicate  that  the  goods  are  in  a  container(sl, 
trailer(s),  "LASH"  bargels),  and  the  like  and  will  be  car- 
ried from  the  place  of  taking  in  charqe  to  the  place  of  final 
destination  in  the  same  containerfs),  trailer(sl.  "LASH 
barge(s),  and  the  like  under  one  and  the  same  transport 
document, 
iv  state  or  indicate  the  place  of  receipt  and/or  of  final  desti- 
nation as  "C.F.S."  (container  freight  station)  or  "C.Y" 
(container  yard)  at.  or  associated  with,  the  port  of  loading 
and/or  the  port  of  destination. 

Article  30 

If  the  credit  stipulates  dispatch  of  goods  by  post  and  calls  for  a 
post  receipt  or  certificate  of  posting,  banks  will  accept  such  post 
receipt  or  certificate  of  posting  if  it  appears  to  have  been 
stamped  or  otherwise  authenticated  and  dated  in  the  place 
from  which  thecredit stipulates  the  goods  are  to  be  dispatched. 


Article  31 

a  Unless  otherwise  stipulated  in  the  credit,  or  inconsistent 
with  any  of  the  documents  presented  under  the  credit, 
banks  will  accept  transport  documents  stating  that  freight 
or  transportation  charges  (hereinafter  referred  to  as 
"freight")  have  still  to  be  paid 

b.  If  a  credit  stipulates  that  the  transport  document  has  to 
indicate  that  freight  has  been  paid  or  prepaid,  banks  will 
accept  a  transport  document  on  which  words  clearly  indi- 
cating payment  or  prepayment  of  freight  appear  by  stamp 
or  otherwise,  or  on  which  payment  of  freight  is  indicated  by 
other  means. 

c.  The  words  "freight  prepayable"  or  "freight  to  be  prepaid" 
or  words  of  similar  effect,  if  appearing  on  transport  docu- 
ments, will  not  be  accepted  as  constituting  evidence  of  the 
payment  of  freight. 

d  Banks  will  accept  transport  documents  bearing  reference 
by  stamp  or  otherwise  to  costs  additional  to  the  freight 
charges,  such  as  costs  of.  or  disbursements  incurred  in 
connection  with,  loading,  unloading  or  similar  operations, 
unless  the  conditions  of  the  credit  specifically  prohibit  such 
reference. 

Article  32 

Unless  otherwise  stipulated  in  the  credit,  banks  will  accept 
transport  documents  which  bear  a  clause  on  the  face  thereof 
such  as  "shippers  load  and  count"  or  "said  by  shipper  to 
contain"  or  words  of  similar  effect. 

Article  33 

Unless  otherwise  stipulated  in  the  credit,  banks  will  accept 
transport  documents  indicating  as  the  consignor  of  the  goods  a 
party  other  than  the  beneficiary  of  the  credit 

Article  34 

a.  A  clean  transport  document  is  one  which  bears  no 
superimposed  clause  or  notation  which  expressly  declares 
a  defective  condition  of  the  goods  and/or  the  packaging 

b.  Banks  will  refuse  transport  documents  bearing  such 
clauses  or  notations  unless  the  credit  expressly  stipulates 
the  clauses  or  notations  which  may  be  accepted 

c.  Banks  will  regard  a  requirement  in  a  credit  for  a  transport 
document  to  bear  the  clause  "clean  on  board"  as  complied 
with  if  such  transport  document  meets  the  requirements  of 
this  article  and  of  article  27  (b) 

D2.  Insurance  documents 
Article  35 

a.  Insurance  documents  must  be  as  stipulated  m  the  credit, 
and  must  be  issued  and/or  signed  by  insurance  companies 
or  underwriters,  or  their  agents. 

b.  Cover  notes  issued  by  brokers  will  not  be  accepted,  unless 
specifically  authorized  by  the  credit 

Article  36 

Unless  otherwise  stipulated  in  the  credit,  or  unless  it  appears 
from  the  insurance  document(s)  that  the  cover  is  effective  at  the 
latest  from  the  date  of  loading  on  board  or  dispatch  or  taking  in 
charge  of  the  goods,  banks  will  refuse  insurance  documents 
presented  which  bear  a  date  later  than  the  date  of  loading  on 
board  or  dispatch  or  taking  in  charge  of  the  goods  as  indicated 
by  the  transport  document(s). 

Article  37 

a.  Unless  otherwise  stipulated  in  the  credit,  the  insurance 
document  must'be  expressed  in  the  same  currency  as  the 
credit, 

b  Unless  otherwise  stipulated  in  the  credit,  the  minimum 
amount  for  which  the  insurance  document  must  indicate 
the  insurance  cover  to  have  been  effected  is  the  GIF  (cost, 
insurance  and  freight,.,  "named  port  of  destination"  lor  CIP 
(freight/carriage  and  insurance  paid  to  "named  point  of 
destination  "J  value  of  the  goods,  as  the  case  may  be,  plus 
10%.  However,  if  banks  cannot  determine  the  GIF  or  CIP 
value,  as  the  case  may  be.  from  the  documents  on  their 
face,  they  will  accept  as  such  minimum  amount  the  amount 
for  vvhich  payment,  acceptance  or  negotiation  is  requested 
under  the  credit,  or  the  amount  of  the  commercial  invoice, 
whichever  is  the  greater 

Article  38 

a  Credits  should  stipulate  the  type  of  insurance  required  and, 
if  any,  the  additional  risks  which  are  to  be  covered.  Impre- 
cise terms  such  as  "usual  risks"  or  "customary  risks" 
should  not  be  used;  if  they  are  used,  banks  will  accept 
insurance  documents  as  presented,  without  responsibility 
**  for  any  risks  not  being  covered 
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b.  Failing  specific  stipulations  in  the  credit,  banks  will  accept 
insurance  documents  as  presented,  without  responsibility 
for  any  risks  not  being  covered. 

Article  39 

Where  a  credit  stipulates  "insurance  against  all  risks",  banks 
will  accept  an  insurance  document  which  contains  any  "all 
risks"  notation  or  clause,  whether  or  not  bearing  the  heading 
"all  risks",  even  if  indicating  that  certain  risks  are  excluded, 
without  responsibility  for  any  risk(s)  not  being  covered. 

Article  40 

Banks  will  accept  an  insurance  document  which  indicates  that 
the  cover  is  subject  to  a  franchise  or  an  excess  (deductible), 
unless  it  is  specifically  stipulated  in  the  credit  that  the  insurance 
must  be  issued  irrespective  of  percentage, 

D3.   Commercial  invoice 
Article  41 

a.  Unless  otherwise  stipulated  in  the  credit,  commercial  in- 
voices must  be  made  out  in  the  name  of  the  applicant  for  the 
credit. 

b.  Unless  otherwise  stipulated  in  the  credit,  banks  may  refuse 
commercial  invoices  issued  for  amounts  in  excess  of  the 
amount  permitted  by  the  credit.  Nevertheless,  if  a  bank 
authorized  to  pay,  incur  a  deferred  payment  undertaking, 
accept,  or  negotiate  under  a  credit  accepts  such  invoices,  its 
decision  will  be  binding  upon  all  parties,  provided  such 
bank  has  not  paid,  incurred  a  deferred  payment  undertak- 


ing, accepted  or  effected  negotiation  for  an  amount  in  ex- 
cess of  that  permitted  by  the  credit 

c.  The  description  of  the  goods  in  the  commercial  invoice 
must  correspond  with  the  description  in  the  credit  In  all 
other  documents,  the  goods  may  be  described  in  general 
terms  not  inconsistent  with  the  description  of  the  goods  in 
the  credit. 

D4.  Other  documents 

Article  42 

If  a  credit  calls  for  an  attestation  or  certification  of  weight  in  the 
case  of  transport  other  than  by  sea.  banks  will  accept  a  weight 
stamp  or  declaration  of  weight  which  appears  to  have  been 
superimposed  on  the  transport  document  by  the  earner  or  his 
agent  unless  the  credit  specifically  stipulates  that  the  anestaiion 
or  certification  of  weight  must  be  by  means  of  a  separate  docu- 
ment. 


E.  Miscellaneous  provisions 


Quantrty  and  amount 

Article  43 

a  The  words  "about",  "circa"  or  similar  expressions  used  in 
connection  with  the  amount  of  the  credit  or  the  quantity  or 
the  unit  price  stated  in  the  credit  are  to  be  construed  as 
allowing  a  difference  not  to  exceed  10%  more  or  10%  less 
than  the  amount  or  the  quantity  or  the  unit  price  to  which 
they  refer. 

b  Unless  a  credit  stipulates  that  the  quantity  of  the  goods 
specified  must  not  be  exceeded  or  reduced,  a  tolerance  of 
5%  more  or  5%  less  will  be  permissible,  even  if  partial 
shipments  are  not  permined,  always  provided  that  the 
amount  of  the  drawings  does  not  exceed  the  amount  of  the 
credit.  This  tolerance  does  not  apply  when  the  credit  stipu- 
lates the  quantity  in  terms  of  a  stated  number  of  packing 
units  or  individual  items. 

Partial  drawings  and/or  shipments 

Article  44 

3.  Partial  drawing  and/or  shipments  are  allowed,  unless  the 
credit  stipulates  otherwise. 

b.  Shipments  by  sea,  or  by  more  than  one  mode  of  transport 
but  including  carriage  by  sea,  made  on  the  same  vessel  and 
for  the  same  voyage,  will  not  be  regarded  as  partial  ship- 
ments, even  if  the  transport  documents  indicating  loading 
on  board  bear  different  dates  of  issuance  and/or  indicate 
different  ports  of  loading  on  board. 

c.  Shipments  made  by  post  will  not  be  regarded  as  partial 
shipments  if  the  post  receipts  or  certificates  of  posting 
appear  to  have  been  stamped  or  otherwise  authenticated  in 
the  place  from  which  the  credit  stipulates  the  goods  are  to 
be  dispatched,  and  on  the  same  date. 

d.  Shipments  made  by  modes  of  transport  other  than  those 
referred  to  in  paragraphs  (b)  and  (c)  of  this  article  will  not  be 
regarded  as  partial  shipments,  provided  the  transport 
documents  are  issued  by  one  and  the  same  carrier  or  his 
agent  and  indicate  the  same  date  of  issuance,  the  same 
place  of  dispatch  or  taking  in  charge  of  the  goods,  and  the 
same  destination. 

Drawings  and/or  shipments  by  instalments 

Article  45 

If  drawings  and/or  shipments  by  instalments  within  given 
periods  are  stipulated  in  the  credit  and  any  instalment  is  not 
drawn  and/or  shipped  within  the  period  allowed  for  that  in- 
stalment, the  credit  ceases  to  be  available  for  that  and  any 
subsequent  instalments,  unless  otherwise  stipulated  in  the 
credit. 


Expiry  date  and  presentation 
Article  46 

a  All  credits  must  stipulate  an  expiry  date  for  presentation  of 
documents  for  payment,  acceptance  or  negotiation. 

b.  Except  as  provided  m  Article  48  (a),  documents  must  be 
presented  on  or  before  such  expiry  date. 

C-  If  an  issuing  bank  states  that  the  credit  is  to  be  available  'for 
one  month",  "for  six  months"  or  the  like,  but  does  not 
specify  the  date  from  which  the  time  is  to  run,  the  date  of 
issuance  of  the  credit  by  the  issuing  bank  will  be  deemed  to 
bethefirstday  from  which  such  time  is  to  run,  Banks  should 
discourage  indication  of  the  expiry  date  of  the  credit  in  this 
manner. 

Article  47 

a.  In  addition  to  stipulating  an  expiry  date  for  presentation  of 
documents,  every  credit  which  calls  for  a  transport  docu- 
ment{s)  should  also  stipulate  a  specified  period  of  time 
after  the  date  of  issuance  of  the  transport  documentlsl 
during  which  presentation  of  documents  for  payment,  ac- 
ceptance or  negotiation  must  be  made  If  no  such  period  of 
time  IS  stipulated,  banks  will  refuse  documents  presented  to 
them  later  than  21  days  after  the  date  of  issuance  of  the 
transport  document(s|.  In  every  case,  however,  documents 
must  be  presented  not  later  than  the  expiry  date  of  the 
credit 

b.  For  the  purpose  of  these  articles,  the  date  of  issuance  of  a 
transport  documentlsl  will  be  deemed  to  be: 

i  in  the  case  of  a  transport  document  evidencing  dispatch, 
or  taking  in  charge,  or  receipt  of  goods  for  shipment  by  a 
mode  of  transport  other  than  by  air— the  date  of  is- 
suance indicated  on  the  transport  document  or  the  date 
of  the  reception  stamp  thereon  whichever  is  the  later 

ii  in  the  case  of  a  transport  document  evidencing  carriage 
by  air  — the  date  of  issuance  indicated  on  the  transport 
document  or,  if  the  credit  stipulates  that  the  transport 
document  shall  indicate  an  actual  flight  date,  the  actual 
flight  date  as  indicated  on  the  transport  document. 

iii  in  the  case  of  a  transport  document  evidencing  loading 
on  board  a  named  vessel  — the  date  of  issuance  of  the 
transport  document  or,  in  the  case  of  an  on  board  nota- 
tion in  accordance  with  article  27  (bl,  the  date  of  such 
notation. 

iv  in  cases  to  which  Article  44  (b)  applies,  the  dale  deter- 
mined as  above  of  the  latest  transport  document  issued. 


If  the  expiry  date  of  the  credit  and/or  the  last  day  of  the 
period  of  time  after  the  date  of  issuance  of  the  transport 
documentlsl  for  presentation  of  documents  stipulated  by 
the  credit  or  applicable  by  virtue  of  Article  47  falls  on  a  day 


155 


on  which  the  bank  to  which  presentation  has  to  be  made  is 
closed  for  reasons  other  than  those  referred  to  in  article  19, 
the  stipulated  expiry  date  and/or  the  last  day  of  the  period 
of  time  after  the  date  of  issuance  of  the  transport  docu- 
mentls)  for  presentation  of  documents,  as  the  case  may  be, 
shall  be  extended  to  the  first  following  business  day  on 
which  such  bank  is  open 

b-  The  latest  date  for  loading  on  board,  or  dispatch,  or  taking  in 
charge  shall  not  be  extended  by  reason  of  the  extension  of 
the  expiry  date  and/or  the  period  of  time  after  the  date  of 
issuance  of  the  transport  document(s)  for  presentation  of 
document (s)  inaccordance  with  this  article  If  no  such  latest 
dale  for  shipment  is  stipulated  in  the  credit  or  amendments 
thereto,  banks  will  reject  transport  documents  indicating  a 
date  of  issuance  later  than  the  expiry  date  stipulated  in  the 
credit  or  amendments  thereto- 

c.  Thebankto  which  presentation  is  made  on  such  first  follow- 
ing business  day  must  add  to  the  documents  its  certificate 
that  the  documents  were  presented  within  the  time  limits 
extended  in  accordance  with  Article  48  (al  of  the  Uniform 
Customs  and  Practice  for  Documentary  Credits,  1983  revi- 
sion, ICC  Publication  N"  400. 

Article  49 

Banks  are  under  no  obligation  to  accept  presentation  of  docu- 
ments outside  their  banking  hours. 

Loading  on  board,  dispatch  and  taking  in  charge  (shipment] 
Article  50 

a.  Unless  otherwise  stipulated  in  the  credit,  the  expression 
"shipment"  used  in  stipulating  an  earliest  and/or  a  latest 
shipment  date  will  be  understood  to  include  the  expres- 


sions "loading  on  board",   "dispatch"  and   "taking  in 
charge". 

b  The  date  of  issuance  of  the  transport  document  determined 
in  accordance  with  article  47  (b)  will  be  taken  to  be  the  date 
of  shipment. 

c.  Expressions  such  as  "prompt",  "immediately",  "as  soon  as 
possible",  and  the  like  should  not  be  jsed-  If  they  are  used, 
banks  will  interpret  them  as  a  stipulation  that  shipment  is  to 
be  made  within  thirty  days  from  the  date  of  issuance  of  the 
credit  by  the  issuing  bank. 

d.  If  the  expression  "on  or  about"  and  similar  expressions  are 
used,  banks  will  interpret  them  as  a  stipulation  that  ship- 
ment is  to  be  made  during  the  period  from  five  days  before 
to  five  days  after  the  specified  date,  both  end  days  included. 

Date  terms 

Article  51 

The  words  "to",  "until",  "till",  "from",  and  words  of  simitar 
import  applying  to  any  date  term  in  the  credit  will  be  un- 
derstood to  include  the  date  mentioned.  The  word  "after"  will 
be  understood  to  exclude  the  date  mentioned. 

Article  52 

The  terms  "first  half",  "second  half"  of  a  month  shall  be  con- 
strued respectively  as  from  the  1st  to  the  15th,  and  the  16th  to  the 
last  day  of  each  month,  inclusive. 

Article  53 

The  terms  "beginning",  "middle",  or  "end"  of  a  month  shall  be 
construed  respectively  as  from  the  1st  to  the  10th,  the  llth  to  the 
20th,  and  the  21st  to  the  last  day  of  each  month,  inclusive. 


F.    Transfer 

Article  54 

a.  A  transferable  credit  is  a  credit  under  which  the  beneficiary 
has  the  right  to  request  the  bank  called  upon  to  effect 
payment  or  acceptance  or  any  bank  entitled  to  effect 
negotiation  to  make  the  credit  available  in  whole  or  in  part 
to  one  or  more  other  parties  (second  beneficiaries)- 

b.  A  credit  can  be  transferred  only  if  it  is  expressly  designated 
as  "transferable"  by  the  issuing  bank.  Terms  such  as  "divis- 
ible", "fractionnabie",  "assignable",  and  "transmissible" 
add  nothing  to  the  meaning  of  the  term  "transferable"  and 
shall  not  be  used. 

c.  The  bank  requested  to  effect  the  transfer  (transferring 
bank),  whether  it  has  confirmed  the  credit  or  not,  shall  be 
under  no  obligation  to  effect  such  transfer  except  to  the 
extent  and  in  the  manner  expressly  consented  to  by  such 
bank. 

d.  Bank  charges  in  respect  of  transfers  are  payable  by  the  first 
beneficiary  unless  otherwise  specified.  The  tranferring 
bank  shall  be  under  no  obligation  to  effect  the  transfer  until 
such  charges  are  paid, 

e.  A  transferable  credit  can  be  transferred  once  only.  Fractions 
of  a  transferable  credit  (not  exceeding  in  the  aggregate  the 
amount  of  the  credit}  can  be  transferred  separately,  pro- 
vided partial  shipments  are  not  prohibited,  and  the  aggre- 
gate of  such  transfers  will  be  considered  as  constituting 
only  one  transfer  of  the  credit.  The  credit  can  be  transferred 
only  on  the  terms  and  conditions  specified  in  the  original 
credit,  with  the  exception  of  the  amount  of  the  credit,  of  any 
unit  prices  stated  therein,  of  the  period  of  validity,  of  the  last 
date  for  presentation  of  documents  in  accordance  with  Ar- 
ticle 47  and  the  period  for  shipment,  any  or  all  of  which  may 
be  reduced  or  curtailed,  or  the  percentage  for  which  insur- 
ance cover  must  be  effected,  which  may  be  increased  in 
such  a  way  as  to  provide  the  amount  of  cover  stipulated  in 
the  original  credit,  or  these  articles.  Additionally,  the  name 
of  the  first  beneficiary  can  be  substituted  for  that  of  the 
applicant  for  the  credit,  but  if  the  name  of  the  applicant  for 
the  credit  is  specifically  required  by  the  original  credit  to 
appear  in  any  document  other  than  the  invoice,  such  re- 
quirement must  be  fulfilled. 


f.  The  first  beneficiary  has  the  right  to  substitute  his  own 
invoices  (and  drafts  if  the  credit  stipulates  that  drafts  are  to 
be  drawn  on  the  applicant  for  the  credit)  in  exchange  for 
those  of  the  second  beneficiary,  for  amounts  not  in  excess 
of  the  original  amount  stipulated  in  the  credit  and  for  the 
original  unit  prices  if  stipulated  in  the  credit,  and  upon  such 
substitution  of  invoices  (ano  drafts)  the  first  beneficiary  can 
draw  under  the  credit  for  the  difference,  if  any,  between  his 
invoices  and  the  second  beneficiary's  invoices.  When  a 
credit  has  been  transferred  and  the  first  beneficiary  is  to 
supply  his  own  invoices  (and  drafts)  in  exchange  for  the 
second  beneficiary's  invoices  (and  drafts)  but  fails  to  do  so 
on  first  demand,  the  paying,  accepting  or  negotiating  bank 
has  the  right  to  deliver  to  the  issuing  bank  the  documents 
received  under  the  credit,  including  the  second  benefi- 
ciary's invoices  (and  drafts)  without  further  responsibility 
to  the  first  beneficiary, 

g.  Unless  otherwise  stipulated  in  the  credit,  the  first  benefi- 
ciary of  a  transferable  credit  may  request  that  the  credit  be 
transferred  to  a  second  beneficiary  in  the  same  country,  or 
in  another  country.  Further,  unless  otherwise  stipulated  in 
the  credit,  the  first  beneficiary  shall  have  the  right  to  request 
that  payment  or  negotiation  be  effected  to  the  second  bene- 
ficiary at  the  place  to  which  the  credit  has  been  transferred, 
uptoandincludingtheexpiry  date  of  the  original  credit,  and 
without  prejudice  to  the  first  beneficiary's  right  sub- 
sequently to  substitute  his  own  invoices  and  drafts  (if  any) 
for  those  of  the  second  beneficiary  and  to  claim  any  differ- 
ence due  to  him, 

Assignment  of  proceeds 
Article  55 

The  fact  that  a  credit  is  not  stated  to  be  transferable  shall  not 
affect  the  beneficiary's  right  to  assign  any  proceeds  to  which  he 
may  be.  or  may  become,  entitled  under  such  credit,  in  accor- 
dance with  the  provisions  of  the  applicable  law. 
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GEIVERAL  PR0VIS10]VS  AND 

DEFI!VlTro^^s 


Application  of  UCP 

TTw  Uniform  Customs  and  Practice  I()r!)<icu(iw!L(r\{;relji>,  i*t'iAke\LSi->ii,  KXPubkdtiorNo  ^(JO, 
shall  appiv  to  ait  DocumenUA  tjidiis  (iriciiiilin^;  n.  liv  I'xu-nl  lo  wtiicti  tijey  raa\'  be  applicablu, 
Standbi'  Letlertsi  d  Credii)  *tierp  ihcv  .iiv  inajiVTakd  iiiio  tfn-  it-xi  of  [ht  Crtdii  The\'  are  Nndrn^ 
on  all  part>e  Ihereio.  miles  oiJierww,'  exjwttsK  \ijpi  ilaiei  m  tlx-  (.redii 

AjBTiri  r  2 

Meaning  of  Credit 

ForthepunKsesotthist'.Vtidti.tJtfri.jitwi.jiiN  iKomifniitn  i.nximsi  and  ■.suidbv  |j^tii-(si  i-l 
Credit"  (tiereinafkr  refenwl  to  as  ■CntliKsf),  mean  :iny  iimmgement.  however  niuuvd  ordtscrihctl 
whrttb>  a  bank  (ihc  "Issuing  Bank')  xiinn  at  the  requesi  and  on  ilw  insiniciioas  i.>f  a  oftiotner  ttln- 
"'.V)pUcaiJt  )  Of  wi  1&  wn  bth;il(, 

L  ttlo  inakf  3  pa\Tnenl  to  or  id  iht  order  ol  a  tiiird  [lam  (the  Henefinan  )  or  is  to  at-a-'i 

and  pay  bills  of  esichange  (DrafUs))  drwu  b\  ilie  Bcntfici-m.  or 
ti.  authorise  another  bank  to  eRect  such  jiavTiJoii,  or  lo  accqii  arid  pajr  such  bills  (rf  txchaiist 
(t)raft(s>l.  or 

ill.  .iutlK)n**saLiHiifierbanktonep»tiate. 
agamsIstipulatMi  document(s).  pnwided  thai  the  iwms  and  coiHliiioiis  of  the  Credit  are  OHnplral  with 
For  (he  puTpQtf  (rf  these  Anides.  bfancl»  of  a  bank  m  differeiii  pMiliis  are  cot  tsJ^^ 

Credits  v.  Contracts 

Q  Ciwllts.  by  liwir  iianire.  art'  separate  iranN-ictium  frr>iii  ijie  !>;iJe>  nr  nlli- 
they  may  be  hsxsl  .-ind  banks  an-  m  no  way  mncemdi  with  nt  bound  !u 
any  refcrencf  wtialsoeKf  to  >ut'b  c«nlrac»>)  is  Iticludpd  in  the  Ci... 
undert-iking  of  a  bank  U)  pA).  aocq)i  and  pj\  DratHs;  or  negotiate  u  .  jli 

ublijwuon  under  dx-  r.rw!iL  is  noj  sub|rti  to  claims  nr  defenco  h\-  the  ,Aj>f  ■  i  i  is 

tiHatitjnships  with  the  Ksuinji  Bank  or  the  Uwiehci^ 

□  A  Benrfidaiv  can  tn  no  case  avail  biinsell  of  the  conlr;clu;d  fihmwu'.htps  oistinj;  bewnxu  thi- 
banls  nr  b«w*n  the  *pplif  .int  md  i)w  Issuinp  Bank 


Documents  v.  tioods/Ser^  ices/Performance 

In  Credit  operatiotis  all  parties  cuncenKii  ik-al  *iili  df.cun«.-nb,  ;uid  not  with  goods,  serkxe.  and/tir 
other  pcffufmmces  to  *tich  tiie  documclll^  itj.iv  kI-jJx 


A.5if<  1 1^ 

Instructions  to  Issue/ Amend  Credits 

d  itiMrucii'rtis  iiyi  tk-  issuaiic?  ij  n  Cwlil,  itie  Ci«!it  ilNelt,  uWrnoions  iut  .m  j.iifmlnk'ni  liicitlo, 
aiKl  ihf  ;inieii-li7ient  iLsi'l!,  iiiiiM  he  oinipleli'  and  prwi.sc 


In  order  to  guard  agaitisi  oanfusion  and  misundcreiandinR.  banks  should  discourage  any  attempt: 
i.  10  include  exoasnt  delail  trt  tlw  Ca-dil  or  in  an>'  amendment  thereto, 
U.  10  Rjve  instnictions  tn  issue,  advise  or  conhnn  a  Credit  b)-  reference  to  a  Cwlil  prwioush 
i^stled  (similar  Credit)  where  such  previous  Credit  has  been  subject  to  accepted 
aiiiei«lm<tit(s).  and/or  unaccepted  amemlnwni(s). 

3  All  instructions  for  the  Issuancfc  of  a  Credit  and  the  Credit  iLself  and.  wiiere  aj^litattle,  all 
iiisinjciions  for  an  anu-ndmenl  thereto  and  the  amendmejii  itself,  must  state  precisely  the 
ilocumentist  against  \\iiit:h  payment,  accept.inci'  or  iic)>uUaliwi  k  lo  be  made 


Q 


FORM  AND  NOTIFICATION  OF 

CREDITS 


Revocable  v.  Irrevocable  Credits 

n  ^C(¥dilma\' he  either 

i.    TVVH,;il)|r.    or 

H.irnA.v.mi./ 
D  ITif  CaiJii,  ilwreton:,  should  clearly  indicate  wiiether  it  is  revixahle  or  irrevocalile 
H  In  the  absent-  nf  such  indicrUion  liif  Crr-dil  shall  be  di-eiTml  tn  ^•  irrevocable 


Advising  Bank's  Liability 

n  A  Credit  m:i\  he  :idvisiil  to  a  Iterieficiarv  ihrough  anotlier  bank  (the  "Advising  Bank")  without 
cng-i^ncnt  on  the  pM  ^  t!ie  Vhismg  Bank,  hut  thai  l)aiik,  if  it  elects  In  advise  tlie  Credit  jhall 
lake  reasonable  c:ire  ii.  cfiwrk  die  ^jpaaul  auihenliaiy  nf  die  I  jedii  vvhich  it  advi«.  If  the  bank 
elects  not  It)  iUtv  IX  tir  OJ:r ,  r!  niusi  v,  mlr-n  i ;  l!  i.-  Lssotiig  llank  without  deUv 


O  II  the  :Mhis!ng  Bank  L I 
the  bank  from  *iiich  ( 
estahilsh  the  ailthenii' 
inlorm  the  Benefician  i 


mtheniicit)'  it  must  inform,  without  delay, 
'  '  been  received  that  tl  has  been  unable  to 
:i  ii  eii'tts  nonetheless  to  advi*  the  Credit  ii  must 
I '  'k  to  establish  the  lutdieniicih  of  ihe  Owlii 


Revocation  of  a  Credit 


B  A  revxxable  Ctwht  may  be  amendetl  or  cancelled  by  the  Lssuing  Bank  at  aiy  monieni  and  without 
pnof  uolicf  to  the  Beneficiar>', 

D  Howvwer.  the  Issuing  Bank  must 

t  reimburse  another  bank  *ith  which  a  revocable  Credit  has  been  made  awailahle  (or  sight 
pavnient,  acoepiance  or  negotiation  -  fur  any  payment,  acc^nce  or  negoHilHm  made  by 
sudi  bank  -  prmr  Jo  receipt  by  H  of  iiotia;  of  amendment  or  cancellainm.  -.iffiwii  dicumenls 
which  a^iear  (hi  their  lace  to  lie  in  compliance  widi  the  terms  aiid  condiliuns  iji  t!w  Cfwiit. 
ii.  reimbune  another  bank  with  wttch  a  twocalile  Credit  has  beeii  made  avaiLtlile  for  deferral 
r'.iynient,  it  such  a  bank  haj.  pnor  ft)  rca'^t  b\'  it  of  notice  of  aineiidmeni  or  cancellation, 
takrn  up  documents  which  appear  on  their  face  to  be  m  compliance  vnth  the  terms  and 
conditions  of  Ihe  Ca'di I. 
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AancLE  9 


Liability  of  Issuing  and  Conftmiing  Banks 

D  '^  irrevocable  Credit  conslilules  a  definite  undenaking  of  itie  Issuing  Bank,  provided  that  Ihe 
stipulated  documeriLv  are  presenled  to  the  Nominald  Bank  or  to  Ihe  Issuing  Bank  and  that  the 
terms  and  conditions  of  the  Credit  are  comphed  with 

I.  if  the  Credit  provides  for  sight  pai-nienl  -  lo  pay  at  sight, 

IL  if  the  Credit  provides  tor  deferred  payment  -  lo  pay  on  the  maturity  dalels)  determinable  in 
accordance  with  the  stipulauons  of  the  Credit, 

UL  if  the  Credit  provides  for  acceptance 

a.  hy  the  Issuing  Bank  -  lo  accept  Orafl(s)  drawn  by  the  Beneficiary  on  the  Issuing  Bank  and 
pay  them  at  matunty.  or 

b.  by  another  draw*  bank  -  to  accept  and  pay  ;u  malurity  Draftls)  drawn  by  the  Beneficiary  on 
llie  Issuing  Bank  in  theevent  the  drawee  bank  stipulated  in  the  Credit  does  not  accept  Draft(s) 
drawn  on  il.  or  lo  pay  ftraitts)  acaiiled  but  not  pajd  by  such  drawee  bank  at  maturity'; 

tv.  if  the  Credit  provides  for  negoliaUon  -  lo  pay  wilhoui  recourse  to  drawers  and/or  bona  fide 
holders,  Draftls)  drawn  bv  die  Beneficiarv  and/or  ducumenils)  presented  under  the  Ctedil  A 
Cialii  should  not  be  issued  available  bv  Drafttsi  on  the  ApplicanL  If  the  Credil  nevertheless  calls 
for  [)t^{s)  on  Ihe  Applicant  banks  will  consider  such  l)rail(s)  as  an  additional  document(s) 

D  A  confirmation  of  an  irrevocable  Credit  by  another  hank  (the  'Conhnning  Bank")  upon  Ihe 
authonsalion  or  request  of  the  Issuing  Bank,  conslilules  a  definite  undertaking  of  the  Confirming 
Bank,  in  addition  to  ihal  nf  the  Issuing  Bank,  provided  thai  ihe  stipulated  doeumenLs  are 
pre^nted  to  ihe  Conhrmmg  Bank  or  to  anv  other  Nominated  Bank  and  that  the  terms  and 
conditions  of  the  Credit  are  complied  with 

L  if  the  Credit  provides  for  sight  payment  -  lo  pay  at  sighL 

E.  if  the  Crtdit  provides  for  deferred  payment  -  lo  pay  on  the  matunty  daleisl  determinable  in 
accordance  with  the  stipulations  of  ihe  Credit, 

iiL  if  the  Credit  provides  for  acceptance 

a.  by  the  Conhrmmg  Bank  -  to  accept  Drah(s)  drawn  by  the  Benehciary  on  the  Omhrming 
Bank  and  pay  them  at  matunty,  or 

b.  by  another  drawee  bank  ■  lo  accept  and  pay  at  matunty  Draftis)  drawn  by  die  Beneficiarv' 
on  Ihe  Confimiing  Bank,  in  the  evenl  the  drawee  bank  stipulated  in  Ihe  Credi!  does  not 
accept  Draft(s)  drawn  on  il,  or  to  pay  Urafl(s)  accepted  but  not  paid  by  such  drawee  bank 
at  matunty. 

hf.  if  the  Credit  provides  for  negoljalion  -  to  negotiate  without  recouRe  to  drawers  and/or  bona 
hde  holders,  Draft(s)  drawn  by  the  Beneficiary  and/or  documenl(s)  presented  under  Ihe 
Credit  A  Credit  should  not  be  issued  available  by  Draftfsl  on  the  Applicant.  If  the  Credit 
nevertheless  calls  for  a  Draftis)  on  the  Applicant,  banks  will  consider  such  Drafl(s)  as  an 
additional  documenttsi 

B  i'  If  another  bank  is  authorised  or  requested  bv  the  Issuing  Bank  lo  add  its  confirmation  to  a 
Credit  but  is  not  prepared  lo  do  so,  it  must  so  inform  the  Issuing  Bank  without  delay 

li.  Unless  the  Issuing  Bank  specifies  other*ise  in  ris  authonsalion  or  request  lo  add  confimialion, 
the  Advising  Bank  may  advist'  die  Credit  to  the  Beneficiar\'  without  adding  its  confirmation 

D  L  Except  as  otherwise  provided  by  Article  ^R,  an  irrevocable  Credit  can  neither  be  amended  nor 
cancelled  without  the  agrtwmeni  of  the  Issuing  Bank,  Ihe  (flnhmiing  Bank,  if  any,  and  Ihe 
Benehciar%- 
ii.  llie  Issuing  Bank  shall  he  invvncablv  bound  bv  an  amendmenlls)  issued  by  it  from  the  time  of  llie 
issuance  nt  such  amendment(s)  A  iVtnfirming  Bank  ma>'  extend  its  confimiation  to  an  amendmenl 
and  shall  l)el^(^ocablvb.lundaslJ^he^l^1eoftls  advice  of  the  amendment  A  Confimiing  Bank 
may,  h<jwver,  dwmse  to  advise  an  anx-ndmenl  to  the  Beiiefioar>'  without  extending  its  awifinnaiitMi 
aixl  if  s),  mua  inforni  tlie  l.'suiiig Bank  and  tiie  lienefiaarv  wilhoui delay 

in.  The  lemis  of  the  onginal  Credit  (or  a  Credit  inairporaliiig  previously  accepted  amendmenlls) ) 
will  remiin  in  fnra'  for  Ihe  Beneficiary  until  the  Beneficiarv  communicates  his  acceptance  of  the 
amendmenl  to  Ihe  bank  thai  advised  such  amendmenl  The  Benefician  should  give  notification 
of  acceptance  or  reieaion  of  amendmcntts)  If  the  Benefician'  fails  to  give  such  notification,  the 
lender  of  document  to  the  Nominated  Bank  or  Issuing  Bank,  that  coiifomi  lo  the  Credil  and  lo 
noi  vei  accepted  amendments),  will  be  deemed  lo  be  notiheaiion  of  acceptance  by  Ihe 
Beneficiarv'  of  such  amendmenttst  and  as  of  thai  moment  the  Credit  will  be  amended. 

iv.  Parlia!  aco^itance  of  amendments  contained  in  one  and  the  same  advice  of  amendment  is 
not  allowed  and  coiisequentiv  will  not  be  given  any  effect 


Article  10 __^ . _^__^_ 

Types  of  Credit 

01  All  Credits  musi  clearlv  indicate  whether  they  are  available  by  sight  payment,  by  deferred 
payment,  bv  acceptance  or  by  negoiiaiion 

D  L  I'niess  the  Credit  slipulales  thai  it  is  available  only  widi  the  Issuing  Bank,  all  Credits  must 
nominate  the  bank  (the  "Nominated  Bank")  which  is  authonsed  lo  pay,  to  incur  a  deferred 
pavment  undertaking,  to  accept  I)raft(s)  or  lo  negotiate  In  a  freely  negotiable  Credit,  anv 
bank  is  a. Nominated  Bank. 

Presentation  of  documents  must  be  made  to  the  Issuing  Bank  or  the  Confimiing  Bank,  if 
any,  or  any  other  Nominated  Bank 

ii.  Negotiation  means  the  giving  of  value  for  DrafKsl  and/or  documenHs)  by  the  bank 
authonsed  lo  negoiiate  Mere  examination  rif  the  documents  without  giving  of  value  does 
not  consuiute  a  negotiation 


B  Unless  Ihe  Nominated  Bank  is  (he  Confirming  Bank,  nomination  by  the  Issuing.Bank  does  not 
constitute  any  undertaking  by  the  Nominated  Bank  lo  pay.  to  incur  a  deferred  payment 
undertaking,  lo  accept  Draft(s),  or  lo  negotiate  Except  where  expressly  agreed  to  by  the 
Nominated  Bank  and  so  communicated  to  die  Beneficiary,  the  Nominated  Bank  s  receipt  and/or 
examination  and/or  forwarding  of  die  documents  does  not  make  that  bank  liable  to  pay,  lo  incur 
a  deferred  payment  undertaking,  to  accept  Draft(s),  or  lo  negoiiate 

Q  By  nominating  another  bank,  or  by  allowing  for  negotiation  by  any  bank,  or  by  authorising  or 
requesting  another  bank  lo  add  its  confinfnalion,  Ihe  Issuing  Bank  audiorises  such  bank  to  pay, 
accept  DrafUs)  or  negotiate  as  the  case  may  be.  again.sl  documents  which  appear  on  Iheir  face  to 
l)e  in  compliance  with  die  temis  and  conditions  of  die  Credil  and  undertakes  lo  reimburse  such 
bank  in  accordance  widi  the  provisions  of  these  Articles 


Article  11 __^ ^^ 

Teletransntitted  and  Pre-Advised  Credits 

H  i.  When  an  Issuing  Bank  insiructs  an  Advising  Bank  by  an  aulhenlicated  telelransmission  to 
advise  a  Credit  or  an  amendment  to  a  Credit  Ihe  telelransmission  will  be  deemed  lo  be  the 
operative  Credit  instmmenl  or  the  operative  amendment  and  no  mail  confirmation  should 
be  sent  Should  a  mail  confirmation  nevertheless  be  sent,  it  will  have  no  effect  and  the 
Advising  Bank  will  have  no  obligation  lo  check  such  mail  confirmation  againsl  the  operative 
Credit  instrument  or  Ihe  operative  amendment  received  by  telelransmission. 

li.  If  the  telelransmission  stales  "full  details  lo  follow"  (or  words  of  similar  effect*  or  stales  that  tfie 
m;iil  confirmation  is  to  be  the  operative  Credit  instrument  or  the  operative  amendment  then  the 
telelransmission  will  not  be  deemed  lo  be  Ihe  operative  Credit  instrument  or  the  operative 
amendment  The  Issuing  Bank  must  forward  the  operative  Credit  instrument  or  the  operative 
amendment  to  such  Advising  Bank  without  delay 

Q  If  a  bank  uses  the  services  of  an  Advising  Bank  to  have  the  Credil  advised  lo  the  Beneficiary,  it 
must  also  use  the  services  of  the  same  hank  for  advising  an  amendmeni(sl 

O  A  preliminary  advice  of  the  issuance  or  amendmenl  of  an  irrevocable  Credit  (pre-advice),  shall 
only  be  given  by  an  Issuing  Bank  if  such  bank  is  prepared  lo  issue  the  operative  Credit  instmmenl 
or  the  operative  amendment  thereto  Unless  otherwise  slated  in  such  preliminary  adrice  by  the 
Issuing  Bank,  an  Issuing  Bank  having  given  such  pre-advice  shall  be  irrevocably  committed  lo 
issue  or  amend  the  Credit  in  tenns  not  inconsistent  with  the  pre-advice,  without  delay. 


Incomplete  or  Unclear  Instructions 

If  incomplete  or  unclear  inslmctions  are  received  lo  advise,  confirm  or  amend  a  Credit  Ihe  hank  requested 
lo  act  on  such  inslnjctions  mav  gne  preliminary  notification  to  Ihe  Benefician  for  information  only  and 
without  responsibility  This  preliminary  nolificaLon  should  slate  clearly  Ihal  the  notification  is  provided 
for  information  only  and  without  the  responsibility  of  the  Advising  Bank.  In  any  e\«nt  the  Advising  Bank 
must  infomi  the  Issuing  Bank  of  the  action  taken  and  request  il  lo  provide  Ihe  necessary  infomiation 

The  Issuing  Bank  must  provide  the  necessary  information  witliout  delay  The  Credil  will  be  advised, 
confirmed  or  amended,  only  when  complete  and  clear  inslmctions  have  been  received  and  if  the 
Advising  Bank  is  then  pr^ared  to  act  on  the  instructions 


LIABILITIES  AND  RESPONSIBILITIES 


Article  15 


Standard  for  Examination  of  Documents 

D  Banks  must  examine  all  document  stipulated  in  ihe  Credil  wiih  reasonable  care,  to  ascertain 
whether  or  not  they  appear,  on  their  face,  to  be  in  compliance  with  the  terms  and  conditions  of  Ihe 
Credit  Compliance  of  the  stipulated  documenB  on  their  face  with  the  temts  and  conditions  of  the 
Credit  shall  be  detemiined  by  intemational  standard  banking  practice  as  reflected  in  these  Article. 
Documents  which  appear  on  their  face  lo  be  inconsistent  wtdi  one  another  will  be  considered  as  nol 
appeanng  on  their  face  to  be  in  compliance  with  the  tenns  and  conditions  of  the  Credit 

Documents  nol  stipulated  in  the  Credil  will  not  be  examined  by  banks    If  they  receive  such 
documents,  they  shall  return  diem  to  the  presenter  or  pass  them  on  without  re^nsibility. 

D  The  Issuing  Bank,  Ihe  Confimiing  Bank,  if  ;iny,  or  a  Nominated  Bank  acting  on  their  behalf. 
shall  each  have  a  reasonable  lime,  not  to  exceed  seven  banking  days  following  ihe  day  of  receipt 
of  the  documents,  to  examine  the  documents  and  determine  whether  lo  lake  up  or  refuse  the 
documents  and  to  inform  die  party  from  which  it  received  the  documents  acconimgly 

D  If  a  Credil  contains  conditions  without  stating  the  documenl(s)  lo  be  presented  in  compliance 
llierewilh,  banks  will  deem  such  conditions  as  nol  stated  and  will  disregard  them 


Discrepant  Documents  and  Notice 

D  When  die  Issuing  Bank  authonses  another  bank  to  pay,  incur  a  deferred  payment  undertaking, 
accept  l)rafl(s).  or  negoiiate  againsl  documents  which  appear  on  iheir  face  to  be  in  compliance  with 
ihe  tenns  and  conditions  of  the  Credit  the  Issuing  Bank  arid  die  Oinfimimg  Bank,  if  any,  are  bouni 

i.  to  reimburse  the  Nominated  Bank  which  has  paid,  incurred  a  deferred  payment  undertaking, 
accepted  Draft(s),  or  negotiated, 

U.  to  take  up  the  documents 
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□  Lpon  receipt  of  the  documents  the  Issuing  Bank  and/or  Confirming  Bank,  \f  any,  or  a  Nominated 
Bank  acUnR  on  their  behalf,  musl  determine  on  the  basis  of  the  documents  alone  whether  or  not 
ihe\  af)pear  or»  iheir  laar  lo  be  in  compliance  with  the  terms  and  condilions  of  the  Credit  If  the 
documents  appear  on  their  face  not  to  be  m  compliance  with  the  itmLs  and  conditioas  of  the 
CfwliL  such  banks  may  refuse  to  lake  up  the  documents 

B  If  the  teuing  Bank  determine,  thai  the  drxumeiUs  appear  on  their  fa*  not  b>  be  in  compliano;  wth 
[he  trnns  and  ojiiditjons  U  the  CndiL  it  mav  m  its  «»le  ludgment  approach  tlie  Applicant  for  a  wajver 
o(  thediscnT)anc\(iof  Tha  diw.  not,  howwr,  exlend  the  penod  inentiond  in  sub  -  Article  11  Cbl 

Q  L  If  the  issuing  Bank  and/or  OinfimimR  Bank,  if  any.  or  a  Nominated  Bank  acting  on  their 
behalf,  decides  to  refuse  the  documents,  it  must  give  notice  lo  that  effect  bv 
lelecommunicalioii  or  if  thai  is  nol  prssible  bv  other  expeditious  means,  without  dela>  but 
no  later  than  the  cU-v  of  the  ^■ienih  banking  da\  followmR  the  day  of  receipt  of  the 
dociiim-nis  Such  notice  shall  be  ywn  lo  the  bank  from  which  it  (wived  the  documents,  or 
to  the  Btneficiars ,  if  il  received  the  documents  direcilv  trrim  him 
fi.  Such  nixt  must  slat  all  dwnipanCKs  in  fe^ied  of  which  the  bank  irfifits  the  dicuments  and  musl 
also  slale  wtietJicT  it  b  huUins  tK>  Acuments  al  the  dispisal '/,  'X  o  retuminn  Ihwri  Ui,  tlie  pfraailer 
ULThe  Issuing  Bank  and/or  OinfirmiiiB  Bank,  if  any,  shall  then  he  entitled  to  claim  from  the 
itmitimK  bank  refund,  wiih  interct,  of  any  reimbursement  *hich  has  been  made  to  that  bank 

O  If  the  IssumH  Bank  and/or  (jmfimiinK  Bank,  if  any,  fails  to  act  in  acconlana  with  the  prrMsions 
of  this  Article  and/or  fails  It)  hold  Iht  documents  al  the  dispcnal  ..f,  or  return  them  to  ihe 
presenter,  the  KsuinR  Bank  and/or  Oin/imiinR  Bank,  if  any,  shall  be  precluded  frrjm  claiming 
that  the  documenLs  are  not  in  compliance  with  the  leniis  and  conditions  of  the  Credit 

B  If  the  fWTiitting  bank  draws  the  attwiuon  of  the  Issuing  Bank  and/or  Confirming  Bank,  if  any,  to 
any  discifpancylej  m  the  drxumenttst  or  advise  such  banks  thai  it  has  paid,  incunHl  a  deferred 
payment  undertaking,  iccepvei  Iirahlst  or  negoualed  under  resent;  or  agaiast  an  indemnity  in 
iKptdofsuchdisaepancytis),  the  Isuing  Bank  and/or  Confimiing  Bank,  if  any,  shall  nol  be 
lhert*)y  reliewd  from  an\  of  their  obligations  under  an>  pnivision  of  this  Article  Such  reserve  or 
indemnity  conctms  onb  the  relations  between  the  remioing  bank  and  the  party  towards  whom  the 
reefw  w^  made,  or  from  whom,  or  on  whtse  behalf,  the  indemmry  was  obtained 


Aticl£  is 

Disclaimer  on  EfTectiveness  of  Documents 

Banks  assume  no  liability  or  responsibihlv  f.ir  the  form,  sufficiencv.  accuracy,  genuineness, 
falsification  or  legal  effect  of  any  documenllsl  or  for  the  general  and/or  particular  conditions 
stipulated  in  the  documenl'st  or  >uperimposed  thereon,  nor  do  ihey  assume  any  liability  or 
re^nsibilitv  for  the  description,  4uantm\  weight,  qualil>'.  condition,  packing,  delivery,  value  or 
existence  ui  the  goods  rei)naented  by  anv  diKiimentls),  or  for  the  good  faith  or  acts  and/or  omissions, 
solwncs-,  perfomiance  or  standing  of  die  consignor,  tlie  earner.,  tfie  forwarders,  the  consignees  or  the 
insurei^  uj^  die  goods,  or  an\  other  person  whomsi  levei 


AancLE  16 


Disclaimer  on  the  Transmission  of  Messages 

Banks  assume  no  liabiliiy  or  i»ponsibilit\'  for  the  consequences  ansing  out  of  delav  and/or  loss  in 
transit  of  anv  message's),  leiter(sl  or  document's),  or  for  delav,  mutilation  or  other  errorls)  ansing 
in  the  transmission  of  anv  telecommunicalion  Banks  assume  no  liability  or  fwponsibility  for  errors 
in  iran.slaucm  and^or  interp(«tation  of  technical  terms,  and  reserve  the  nght  to  transmit  Credit  terms 
without  translating  ihem 

AUTICLE  17  _      

Force  Majeure 

Banks  assume  no  liability  or  r»[)onsibilm'  for  the  consequence  ansing  out  of  the  interruption  of 
dieir  business  by  AcLs  of  Cod,  nuts,  civil  commotions,  insurrections,  wars  or  any  other  causes  beyond 
their  conlrtil,  or  by  any  strikes  ur  lockouts  I'lilos  specifically  authorised,  banks  will  nol.  upon 
twumplion  of  dieir  business,  pay,  incur  a  deferred  payment  undertaking,  accept  DrafUs)  or  negotiate 
under  Credits  \*^ich  expiiwJ  dunng  such  interruption  of  their  business 


Disclaimer  for  Acts  of  an  Instructed  Party 

n  Banks  utilizing  the  -ervices  of  another  bank  or  other  banks  for  die  purpose  of  giving  effect  to  the 
mslfuctions  of  the  Applicant  do  so  for  the  account  and  at  the  nsk  of  such  Applicant 

D  Banks  assume  no  liabilm  or  responsibilits  should  the  instrurtions  Ihev  transmit  not  be  earned 
out.  even  if  they  have  diemselves  taken  the  imtialive  in  die  choice  of  such  other  bank(s) 

Ola  parts  instnicting  another  party  lo  perfonn  services  is  liable  for  any  charges,  including 
commissions,  fees,  costs  or  expenses  incurred  by  the  insinjcled  parr>'  in  connection  with  its 

inslruclions 

U.  Where  a  Credit  stipulates  thai  such  charges  are  for  the  account  of  a  party  oUier  than  the 
instrucung  party,  and  charges  cannot  be  collected,  die  instructing  partv'  remains  ultimalely 
liable  for  the  payment  lliereof 

ClThe  Applicant  shall  be  bound  by  and  liable  to  indemnify  the  banks  against  all  obligations  and 
(wponsibiiities  imposed  by  foreign  laws  and  usages 


AUTICLE   19     _^ . 

Bank-to-Bank  Reimbursement  Arrangements 

B  If  an  Issuing  Bank  intends  that  the  reimbui«menl  to  which  a  paying,  accepting  or  negotiating 
bank  is  entitled,  shall  be  obtained  by  such  bank  (the  ■Claiming  Bank'),  claiming  on  another 
pan>'  (die  ■Reimbursing  Bank"),  ii  shall  provide  such  Reimbuislng  Bank  in  good  lime  with  ^e 
pmper  instniclions  or  authonsation  lo  honour  such  reimbursement  claims 

D  Issuing  Banks  shall  not  require  a  Claiming  Bank  lo  supply  a  certificate  of  compliance  widi  tlie 
terms  and  conditions  rrf  the  Credit  to  die  Reimbursing  Bank 

B  An  Issuing  Bank  shall  nol  be  relies'ed  from  any  of  its  obligaltons  lo  provide  reimbursement  if  and 
when  reimbureement  is  not  received  by  die  Claiming  Bank  from  the  Reimbursing  Bank 

D  The  Issuing  Bank  shall  be  responsible  to  the  Claiming  Bank  for  any  loss  of  inleresl  if 
reimbursement  is  nol  provided  by  the  Reimbursing  Bank  on  first  demand,  or  as  otherwise 
specihed  in  the  Credit,  or  mutually  agiwd,  as  ihe  case  may  be 

B  The  Reimbursing  Bank  s  charges  should  be  for  die  account  of  die  Issuing  Bank  However,  in 
case  where  the  charges  are  for  die  account  of  another  party,  it  is  die  responsibility  of  die  Issuing 
Bank  10  so  indicate  in  ihe  ongmal  Credit  and  in  Ihe  reimburwmenl  aulhonsalion  In  cases  where 
the  Reimbursing  Bank's  charges  are  for  the  account  of  another  party  ihey  shall  be  collected  from 
die  Claiming  Bank  when  ihe  Credit  is  drawn  under  In  cases  where  the  Credit  is  nol  drawn  under, 
die  Reimbursing  Bank's  charges  remain  die  obllgaUon  of  the  Issuing  Bank- 
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DOCUMENTS 


Article  20 

Ambiguity  as  to  the  Issuers  of  Documents 

B  Terms  such  as  "hrst  class",  'well  known",  "qualified",  "independent" ,  "official"',  "competent", 
local  and  the  like,  shall  not  be  used  to  descnbe  die  issuers  of  any  documenHs)  lo  be  presented 
under  a  Credit  If  such  terms  are  incorporated  in  the  Credit,  banks  will  accept  Ihe  relative 
document's)  as  presented,  provided  that  it  appears  on  its  face  lo  be  in  compliance  wiih  die  oUier 
lenns  and  conditions  of  die  Credit  and  not  lo  have  been  issued  b\  die  Beneficiary 

B  linless  odierwise  stipulated  in  the  Credit,  banks  will  also  accept  as  an  ongmal  document's),  a 
document's)  produced  or  appeanng  lo  have  been  prtxluced 

i.  by  reprographic,  automated  or  computenzed  systems, 

U.  as  carbon  copies, 

provided  that  it  is  marked  as  ongmal  and,  where  necessary,  appears  lo  be  signed 

A  document  may  be  signed  by  handwnling,  by  facsimile  signature,  by  perforated  signature,  by 

slamp,  bv  symbol,  or  by  any  odier  mechanical  or  electronic  method  of  audienlication 

B  i.  I  nles  odierwise  stipulated  in  the  Credit,  banks  will  accept  as  a  copy(ies).  a  document's) 
eidier  labelled  copy  or  nol  marked  as  an  ongmal  ■  acr^iy'ies)  need  nol  be  signed. 

U.  Credit,  that  require  multiple  diiciimenl(s)  such  as  'duplicate ',  "two  fold",  "two  copies"'  and 
die  like,  will  he  satisfied  by  die  presenlalion  of  one  ongmal  and  die  remaining  number  m 
copies  except  where  Ihe  document  itself  indicales  otherwise 

B  I'nless  otherwise  stipulated  in  the  Credit,  a  condition  under  a  Credit  calling  for  a  document  to  be 
audieniicaied,  validated,  legalised,  visaed,  certified  or  indicaUng  a  similar  requirement,  will  be 
satisfied  by  any  signature,  mark,  stamp  or  label  on  such  document  diat  on  its  face  appears  to 
satisfy  die  iJwve  condition 


Unspecified  Issuers  or  Contents  of  Documents 

iJHien  documents  other  than  iransport  documents,  insiirana  diicuments  and  commercial  invoices  are 
called  for,  die  Credit  should  stipulate  by  wtiom  such  dtjcument  are  to  be  issued  and  Iheir  wording  or 
data  content  If  the  Credit  does  nol  yi  stipulate,  banks  will  accept  such  documents  as  presented, 
provided  dial  their  data  content  is  nol  inconsislenl  widi  an)  odier  supulaied  document  praented 


Issuance  Date  of  Documents  v.  Credit  Date 

Unless  otherwise  stipulated  in  die  Credil,  banks  will  accept  a  document  bearing  a  date  of  issuance 
prior  to  thai  of  die  Credit,  subject  lo  such  document  being  presented  wldiin  the  Ume  limits  set  out  in 
the  Crwlil  and  in  these  Articles 


AHTlCtE  23  .  

Marine/Ocean  Bill  of  Lading 

B  If  a  Credit  calls  for  a  bill  of  lading  covenng  a  fxirt-to-port  shipment,  banks  will,  unless  odierwise 
stipulated  in  die  Credit,  accept  a  document,  however  named,  which 
i.  appears  on  its  face  to  indiale  the  name  of  die  carrier  and  to  have  been  signed  or  oiheiwise 
audienLcaied  by 

-  Ihe  earner  or  a  named  agent  for  or  on  behalf  of  die  earner,  or 

-  the  master  or  a  named  ag? nl  for  or  on  behalf  of  die  master. 
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Any  signatuTc  or  authenDcalion  of  iht  earner  or  master  musl  be  identified  as  earner  or  maslpr,  as 
die  case  may  be  An  ag°nl  signing  ur  aulhenbcaling  for  the  carrier  or  master  must  also  indicate  the 
name  and  the  capantv  of  the  paitv.  i.e  earner  or  master,  on  whose  behalf  thai  af^enl  ls  acting, 
■ad 

ii.  indicates  that  the  goods  have  been  loaded  on  board,  or  shipped  on  a  named  vessel 

Loading  on  board  or  shipment  on  a  named  vessel  may  be  indicated  by  ppe-pniitetl  wurcbiin  uii 
the  bill  of  lading  that  the  goods  have  been  loaded  on  board  a  named  vessel  or  ship|)ed  (jn  a 
named  vessel,  in  which  case  the  date  of  issuance  of  the  bill  of  lading  will  he  deemed  to  be  the 
dale  of  loading  on  board  and  the  date  of  shipment 

In  all  other  cases  loading  on  board  a  named  vessel  must  be  evidenced  by  a  notation  on  the 
bill  of  lading  which  gives  the  date  on  which  the  goods  have  been  loaded  on  boanl,  in  which 
case  the  date  of  the  on  board  notation  will  be  deemed  lo  be  the  dale  of  shipment 

If  the  bill  of  lading  contains  the  indication  "intended  vessel",  or  similar  qualification  in 
relation  to  ihe  vessel,  loading  on  board  a  named  vessel  musl  be  cviJencwl  by  an  on  board 
noiaLon  on  the  bill  of  lading  which,  in  addition  to  the  date  on  which  the  goods  have  been 
loaded  on  board,  also  includes  the  name  of  the  '■■essel  on  which  the  giwds  have  been  loaded, 
even  if  they  have  been  loaded  on  the  vessel  named  as  the  intended  vessel" 

If  the  bill  of  lading  indicates  a  place  of  receipt  or  taking  in  charge  different  from  the  port  of 
loading,  the  on  board  notation  must  also  include  the  port  of  loading  stipulated  in  the  Credit 
and  the  name  of  the  vessel  on  \^ieh  the  goods  have  been  loaded,  even  if  they  have  been 
loaded  on  the  vessel  named  in  the  bill  of  lading.  This  provision  also  applies  whenever 
loading  on  board  the  vessel  is  indicated  by  pre-pnnted  wonling  on  the  bill  of  lading,  and 

lU.  indicates  the  port  of  loading  and  the  port  of  discharge  stipulated  in  the  Credit. 

notwithstanding  that  it; 

a.  indicates  a  place  of  taking  in  charge  different  from  the  port  of  loading,  and/or  a  place  of 
final  destination  different  from  the  port  of  discharge,   and/or 

b.  contains  the  indication  "intended"  or  similar  qualification  in  relation  to  the  porl  of  loading 
and/or  port  of  discharge,  as  long  as  the  documeni  also  states  the  ports  of  loading  and/or 
discharge  stipulated  m  Ihe  Cr^t.  and 

iv.  consists  of  a  sole  original  bill  of  lading  or,  if  issued  in  more  than  one  onginal,  llie  full  set  as 
so  issued,  and 

V.  appear?  to  contain  all  of  the  terms  and  conditions  of  carriage,  or  some  of  such  terms  and 
conditions  by  reference  to  a  source  or  document  other  than  the  bill  of  lading  (short 
form/blank  back  bill  of  lading),  banks  will  not  examine  the  contents  of  such  terms  and 
conditions,  and 

vi.  contains  no  indication  that  it  is  subieci  to  a  charter  party  and/or  no  indication  that  the 
carrying  vessel  is  propelled  by  sail  only,  and 

vii.  Ill  all  other  respects  meets  the  stipulations  of  tlie  Credit 

D  For  Ilie  purpose  of  this  Article,  transhipment  means  unloading  and  reloading  from  one  vessel  to 
another  vessel  during  the  course  of  ocean  carriage  from  the  port  of  loading  to  the  port  of 
discharge  stipulated  in  the  Credit 

B  Unless  transhipment  is  prohibited  b>'  die  terms  of  the  Credit,  banks  will  accept  a  bill  of  lading  which 
indicates  that  the  goods  vaII  be  transhipped,  provided  tlial  the  entire  tcean  carnage  is  covered  by 
one  and  the  same  bdl  of  lading 

D  Even  if  the  Credit  prohibits  transhipment,  banks  will  accept  a  bill  of  lading  which; 

I.  indicates  dial  transhipment  will  lake  place  as  long  as  the  relevent  cargo  is  shipped  in 
Conlainer(s),  Traiter(s)  and/or  Ifi&W  harge(s)  as  evidenced  by  ihe  bill  of  lading,  provided 
that  the  entire  ocean  carriage  is  covered  by  one  and  the  same  bill  of  lading,    and/ or 

II.  incorporates  clauses  staLng  that  the  carrier  reserves  the  right  to  tranship 

Ahticlb  24 ^^ 

Non-Negotiable  Sea  Waybill 

O  if  a  Credit  calls  for  a  non- negotiable  sea  waybill  covering  a  pofl-to-port  shipment,  banks  will, 
unless  otherwise  stipulated  in  the  Credit,  accept  a  documeni,  however  named,  which; 

L  appears  on  its  face  to  indicate  the  name  of  the  carrier  and  to  have  been  signed  or  otherwise 
authenucated  by: 

-  the  carrier  or  a  named  agent  for  or  on  behalf  of  the  carrier,  or 

-  the  master  or  a  named  agent  for  or  on  behalf  of  the  master, 

Any  signature  or  authentication  of  the  carrier  or  master  musl  be  identified  as  earner  or 
master,  as  ihe  case  may  be    An  agent  signing  or  authenticating  for  the  earner  or  master 
must  also  indicate  the  name  and  the  capacity  of  the  party,  i  e  earner  or  master,  on  whose 
behalf  that  agent  is  acting,   and 
U.   indicates  that  the  goods  have  been  loaded  on  boanl,  or  shipped  on  a  named  \tssel 

Loading  on  board  or  shipment  on  a  named  vessel  may  be  indicated  by  pre-pnnted  wording 
on  the  non- negotiable  «a  waybill  tlial  the  goods  have  been  loaded  on  board  a  named  i-eisel 
or  shipped  on  a  named  vessel,  in  which  case  the  dale  of  issuance  of  tlie  non- negotiable  sea 
waybill  vnll  be  deemed  to  be  the  date  of  loading  on  board  and  the  dale  of  shipment 
In  all  other  cases  loading  on  boanl  a  named  vessel  musl  be  evidenced  by  a  notabon  on  the  non- 
negptiable  sea  waybill  which  gives  the  date  on  which  the  goods  have  been  loaded  on  board,  in 
ttiiich  case  the  date  of  the  on  board  notation  will  be  deemed  to  be  the  dale  of  shipment. 
If  the  non- negotiable  sea  waybill  contains  the  indication  "intended  vessel",  or  similar 
qualification  in  relation  to  Ihe  vessel,  loading  on  board  ;t  named  vessel  must  be  evidenced 
by  an  on  boani  notation  on  the  non -negotiable  sea  waybill  which,  m  addition  to  the  date 
on  which  the  goods  have  been  loaded  on  board,  includes  the  name  of  ihe  vessel  on  which 
the  goods  have  been  loaded,  even  if  they  have  been  loaded  on  the  vessel  named  as  the 
"intended  vessel" 


If  the  non-negotiable  sea  waybill  indicates  a  place  of  iKEipi  or  taking  m  charge  dtfleicnl  from 
the  port  of  loading,  the  on  board  notation  must  also  include  the  port  of  loading  stipulated  in  Ihe 
Credit  and  die  name  of  die  veasel  on  which  die  goods  have  been  loaded,  even  if  they  haw  been 
loaded  on  a  vessel  named  in  the  non-negoli;d)le  sea  waybill.  This  provision  also  applies 
whenever  loading  on  board  die  vessel  is  indicated  by  pre-pnnted  wording  on  the  non-negotiable 
seawa^hill,  and 

ill.  indicates  the  port  of  loading  and  the  port  of  discharge  stipulated  in  the  Credit. 

notwithstanding  thai  It 

a.  indicates  a  place  of  taking  in  charge  different  from  the  port  of  loading,  and/or  a  place  of 
final  destination  different  from  the  port  of  discharge,   and/or 

b.  contains  die  indication  "intended"  or  similar  qualification  in  relation  to  the  port  of  loading 
and/or  port  of  discharge,  as  long  as  iJie  documeni  also  slate  die  ports  of  loading  and/or 
discharge  stipulated  in  die  Credit,  >nd 

iv.  consists  of  a  sole  original  non-negotiable  sea  waybill,  or  if  issued  in  more  than  one  original, 
die  full  set  as  so  issued,   and 

V.  appears  to  contain  all  of  die  terms  and  conditions  of  carriage,  or  some  of  such  terms  and 
conditions  by  reference  to  a  source  or  document  odier  dian  die  non-negotiable  sea  waybill 
(short  form/bank  back  non -negotiable  sea  waybill),  banks  will  not  examine  die  contents  of 
such  tenns  and  conditions,  and 

vi.  contains  no  indieaLon  diat  il  is  subiea  to  a  diarter  party  and/or  no  indication  dial  the  carrying 
vtssel  IS  propelled  by  sail  only,   and 

vii.  in  all  odier  respects  meets  die  stipulations  of  llie  (Credit 

Q  For  the  purpose  of  diis  Article,  transhipment  means  unloading  and  reloading  from  one  vessel  to 
another  vessel  during  the  course  of  ocean  carriage  from  the  pori  of  loading  to  the  port  of 
discharge  stipulated  in  die  Credit 

|]  Unless  transhipment  is  prohibited  by  the  terms  of  the  Credit  banks  will  acc^l  a  non -negotiable 
sea  waybill  which  indicates  dial  the  goods  will  be  transhipped,  provii*.**!  dial  the  enure  ocean 
carnage  is  covered  by  one  arid  the  same  non -negotiable  sea  waybill, 

D  Even  if  die  Credit  prohibits  transhipment,  banks  will  aco^t  a  non-negotiable  sea  waybill  which; 

i.  indicates  thai  iranshipmeni  will  take  place  as  long  as  the  relevant  cargo  is  shipped  in 
Container(s).  Trailer(s)  and/or"LASH"  barge(s)  as  evidenced  by  the  non-negotiable 
sea  waybill,  provided  that  Ihe  entire  ocean  carriage  is  covered  by  one  and  ihe  same 
non-negotiable  sea  waybiL,   and/or 

li.  incorporates  clauses  stating  diat  the  earner  reserves  ihe  nght  to  tranship 


Charter  Party  Bill  of  Lading 

D  If  a  Credit  calk  for  or  pemiils  a  charier  party  bill  of  lading,  banks  will,  unless  odierwise  stipulated 
in  the  Credit,  accept  a  document,  however  named,  which. 

1.  contains  any  indication  that  it  is  subject  to  a  charter  party,   and 

ii.  appears  on  its  face  to  have  been  signed  or  otherwise  audienlicaled  by. 

-  die  master  or  a  named  agent  for  or  on  behalf  of  die  master,  or 

-  die  owner  or  a  named  agent  for  or  on  behalf  of  the  owner 

Any  sign^ure  or  audientication  of  die  master  or  owner  musl  be  identified  as  master  or  owner 
as  die  case  may  be  An  agent  signing  or  authenlieahng  for  die  master  or  owner  musl  also 
indicate  the  name  and  die  capacity  of  die  party.  i.e,  master  or  owner,  on  whose  behalf  that 
agent  is  acting,  and  ^ 

iii.  does  or  does  not  indicate  the  name  of  the  carrier,  and 

iv.  indicates  dial  the  goods  have  been  loaded  on  board  or  shipped  on  a  named  vessel 

Loading  on  board  or  shipment  on  a  named  vessel  may  be  indicated  by  pre-printed  wording  on 
die  bill  of  lading  that  die  goods  haw  been  loaded  on  board  a  named  vessel  or  shipped  on  a 
named  vessel,  in  which  case  die  date  of  issuance  of  the  bill  of  lading  will  be  deemed  to  be  the  date 
of  loading  on  board  and  the  date  of  shipment 

In  all  odier  cases  loading  on  board  a  named  vessel  must  be  evidenced  by  a  notation  on  the 
bill  of  lading  which  gives  die  date  on  which  die  goods  have  been  loaded  on  boanl.  in  which 
case  the  date  of  the  on  board  notation  will  be  deemed  to  be  die  date  of  shipment,   and 

V.    indicates  die  port  of  loading  and  the  port  of  discharge  stipulated  in  die  Ck-dit.  and 

vi.  consists  of  a  sole  original  bdl  of  lading  or.  if  issued  in  more  dian  one  onginal.  die  yi  set  as  so 

issued,   and 
viL  contains  no  indication  thai  die  carrying  vessel  ls  propelled  by  sail  only,  and 
vUi.  in  all  odier  respects  meets  die  stipulations  of  the  Credit. 

D  Even  if  llie  Credit  requires  die  presentation  of  a  charter  party  contract  m  connection  widi  a  charter 
party  bill  of  lading,  banks  wi'l  not  examine  such  charter  party  contract,  but  will  pass  il  on  widioul 
responsibility  on  dieir  part. 
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Article  26  _  _ . _^ 

Multimodal  Transport  Document 

D  If  a  Credit  calls  for  a  transport  document  covenng  at  least  two  different  modes  of  transport 

(muliimodal  tr^aHwrt),  bank  will,  unless  otherwise  stipulated  in  the  Credit,  aoepl  a  docunieni, 

hottp.vr  named,  which 
i.  appears  on  its  face  to  indicate  the  name  of  the  carrier  or  mulUmodal  Iransport  operator  and 
to  have  been  signed  or  otherwise  autfienticated  by: 

■  the  earner  or  multimodal  transport  operator  or  a  named  agent  for  or  on  behalf  of  the 
earner  or  multimodal  iransport  openilor,  or 
-  the  master  or  a  named  agent  for  or  on  behalf  of  the  master 

Anv  signature  or  authentication  of  the  earner,  multimodal  transport  operator  or  master  must 
be  identified  :b  earner,  multimodal  transport  operator  or  master,  as  the  case  may  be  An  agpnl 
signing  or  aulhemicating  for  ihe  cimer,  multimodal  iransport  operator  or  master  must  also 
indicate  the  n.inie  and  the  capacitv  of  the  part>,  i  e  carrier,  multimodal  transport  operator  or 
master,  on  *hoK  behalf  that  agent  is  aomg,  aad 

H.  indicates  thai  the  goods  have  been  dispatched,  taken  in  charge  or  loaded  on  board 

Dispatch  taking  in  charge  or  loading  on  board  ma>  be  indicated  by  wonling  to  thai  effect  on 
Ihe  multimixlal  transport  document  and  the  dale  of  issuance  *ill  be  deemed  to  be  the  dale  of 
dispatch  taking  m  charge  or  loading  on  board  and  the  date  of  shipmeni  Ho*'e\¥r,  if  the 
document  indicate,  b)  stamp  or  utheiwise.  a  dale  of  dispatch,  taking  in  charge  or  loading 
on  board,  such  dale  *ill  be  deemed  to  be  the  date  of  shipment,   and 

UL  a.  indicates  the  place  of  taking  in  charge  stipulated  in  the  Credit  ^-hich  may  be  diftetvnt 
from  the  port,  airport  or  place  of  loading,  and  the  place  of  final  desunation  supulaled  in 
the  Cralit  which  ma)-  be  different  from  the  port,  airport  or  place  of  discharge,  and/or 

b.  contains  the  indication  'miended '  or  similar  qualification  in  relation  to  Ihe  vessel 
and/or  port  of  loading  and/or  port  of  discharge,   and 
hr.  consists  of  a  sole  onginal  multimodal  transport  document  or.  if  issued  in  more  than  one 

onginal.  the  full  wi  as  so  issued,    and 
V.  appears  lo  contain  all  of  ihe  temis  ^d  conditions  of  carnage,  or  some  of  such  terms  and 

conditions  by  reference  to  a  source  or  document  other  than  the  multimodal  transport 

document  (sliort  form^lank  back  multimodal  transport  documenO,  banks  will  not  examine 

the  conienLs  of  such  terms  and  condiLons,  and 
vL  contains  no  indicaiion  thai  ii  is  sub|ect  lo  a  charter  parry  and/or  no  indication  thai  the 

carrying  \»sel  a  propelled  by  sail  only,  and 
rft  in  all  other  respect  meets  the  stipulauons  of  the  Credit 

D  Even  if  the  Credit  prohibits  transhipmenl.  banks  will  accept  a  multimodal  transport  document 
which  indicaie  that  lran!.hipmenl  wW  or  may  take  place,  provided  ihal  the  entire  carnage  is 
covered  b>  one  and  the  same  multimodal  transport  document 


Article  27  ^ ■ 

Air  Transport  Document 

H  If  a  CfBlit  calls  for  an  air  transport  document  b;inks  will,  unless  olheiwise  stipulated  in  the  Credit, 
accept  a  document.  haw\^r  namai  w+iich 

L  appears  on  its  face  lo  indicate  ihc  name  of  the  earner  and  lo  haw  been  signed  or  oiher>*'ise 
authenticated  by 

-  the  earner,  or 

-  a  named  agent  for  or  on  behalf  of  the  earner 

Any  signalure  or  authentication  of  the  earner  musl  be  jdenlified  as  carrier  An  agent  sigiiing 
or  authenticating  for  the  earner  musi  also  indicate  ihe  name  and  the  capacity  of  the  piirty, 
le.  earner,  on  whose  behalf  ifiaiagenl  is  acLng.  and 

il.  indicates  thai  the  goods  have  been  accepted  for  carnage,    and 

UL  where  the  Cr«lit  calls  for  an  actual  dale  of  dispatch,  indicates  a  specific  notation  of  such 
dale,  the  date  of  dispatch  so  indicated  on  the  air  transport  document  will  be  deemed  to  be  the 
date  of  shipmeni 

For  the  purpose  of  this  Article,  the  informalion  appeanng  in  Ihe  box  on  the  air  transport 
document  (marked   For  Carrier  Use  Only"  or  similar  expression)  relative  lo  the  flight 
number  and  date  will  not  be  considered  as  a  specific  notation  of  such  date  of  dispatch 
In  alt  other  cases,  the  dale  of  issuance  of  ihe  air  transport  document  will  be  deemed  lo  be  ihe 
dale  of  shipment,  and 
iv.  indicates  the  airport  of  departure  and  ihe  airport  of  deslinalion  stipulated  in  the  Credit, 

and 
V.  appears  to  be  the  original  for  constgnor/shipper  even  if  the  Credit  stipulates  a  full  sei  of 

onginals,  or  similar  expressions,    and 
rt.  appean  lo  conlain  all  of  the  tenns  and  condiUons  of  carnage,  or  some  of  such  tenns  and 
eondilions.  by  referena  to  a  source  or  document  olher  than  ihe  air  transport  document,  and 
bankswill  noi  examine  theconlentsof  such  tenns  and  rondilions.  and 

riL  in  all  other  respects  meets  the  stipulations  of  the  Credit 

D  For  the  puipose  of  this  .Wide,  transhipmenl  means  unloading  and  reloading  from  one  aircraft  to 
another  aircraft  dunng  the  eoul^e  of  carnage  from  the  airport  of  departure  lo  the  airport  of 
destination  stipulaied  in  Ihe  Ci^it 

B  Even  if  the  Credit  prohibit,  transhipment,  banks  will  accept  an  air  transport  document  which 
indicates  ihai  translupmeni  will  or  may  lake  plax.  provided  thai  ihe  entire  carnage  is  covetKl  by 
one  and  the  same  air  transport  tloaimeiii 


Road.  Rail  or  Inland  Waterway  Transport 
Documents 

n  If  a  Credit  calls  for  a  road,  rail,  or  inland  water^^'ay  transport  documenl.  banks  will,  unless 

otherwise  stipulated  in  Ihe  Credit,  accept  a  documenl  of  the  type  called  for,  however  named,  which: 

i.  appears  on  its  face  to  indicate  the  name  of  the  earner  and  to  have  been  signed  or  otherwise 

authenticated  by  the  earner  or  a  named  agent  for  or  on  behalf  of  the  earner  and/or  lo  bear 

a  reception  stamp  or  olher  indiation  of  receipt  by  the  carrier  or  a  named  agent  for  or  on 

behalf  of  the  carrier 

Any  signature,  aulheniicaiion.  tecqition  stamp  or  other  indication  of  iKcipt  of  the  earner, 
must  be  identified  on  its  face  as  that  of  the  carrier.  An  agent  signing  or  authenticaiing  for  the 
carrier,  must  also  indicate  the  name  and  ihe  capacity  of  the  party,  le.  cartier,  on  whose  behalf 
that  agent  is  acting,  and 
U.  indicates  thai  the  goods  haw  been  received  for  shipment,  dispatch  or  carriage  or  wording  lo 
this  effeel    The  dale  of  issuance  *ill  be  deemed  lo  be  the  date  of  shipment  unless  the 
transport  documenl  conlains  a  recqition  stamp,  in  which  case  the  date  of  ihe  reception 
slampwllbedeemedlobethedaieofshipmeni,  and 
Ui.  indicates  ihe  place  of  shipmeni  and  the  place  of  destination  stipulated  m  the  Credit,  and 
i*.  in  all  other  respects  meets  the  supulations  of  the  Credit 

Q  In  the  abjence  of  any  indicaiion  on  the  iransport  document  as  to  the  numbers  issued,  banks  will 
accept  ihe  iransport  documenl(s)  presented  as  constituting  a  full  set  Banks  will  accept  as 
onginal(s)  the  transport  documenlts)  whether  marked  as  originaKs)  or  not 

B  For  the  purpose  of  this  Article,  transhipment  means  unloading  and  reloading  from  one  meaas  of 
conveyance  lo  another  means  of  conve>'anee,  in  different  modes  of  iran^irt,  dunng  the  course 
of  carnage  from  the  place  of  shipment  lo  ihe  place  of  desUnation  supulated  in  the  Credil- 

D  Ev«n  if  the  Credit  prohibit  tnnshipmenl.  banks  will  accept  a  road,  rail,  or  inland  w/aierway  Iransport 
document  uliich  indicates  thai  transhipmenl  will  or  may  lake  place,  provided  ihal  the  entire  carriage 
IS  covered  by  one  and  ihe  same  transport  documenl  and  within  the  same  mode  of  iran^rt 


Courier  and  Post  Receipts 

D  If  the  Credit  calls  for  a  post  receipt  or  certificate  of  posting,  banks  will,  unless  otherwise  stipulated 
in  the  Credii,  accept  a  posl  receipt  or  certificate  of  posting  which 
i.  appears  on  its  face  to  have  been  stamped  or  otherwise  authenticated  and  dated  in  the  place 
from  which  the  Credit  stipulates  the  goods  are  to  be  shipped  or  du^paiched  and  such  date  will 
be  deemed  to  be  the  dale  of  shipment  or  dispatch,  and 

ii.   in  all  other  respect  meets  the  stipulations  of  \i\t  Credit 

□  If  the  Credit  calls  for  a  documenl  issued  by  a  courier  or  expedited  delivery  service  evidencing 
receipt  of  the  goods  for  delivery,  banks  will,  unless  otherwise  stipulated  in  the  Credit  accept  a 
documenl,  however  named,  which. 
i.    appears  on  its  fact  to  indiate  the  name  of  the  courier/service,  and  to  have  been  stamped, 

signed  or  otherwise  aulheniicated  by  such  named  courier/ser\'ice  (unless  the  Credit 

specifically  calls  for  a  document  issued  by  a  named  Couner/Serviee,  banks  will  accept  a 

documenl  issued  bv  any  Couner/Service).    and 
ii.  indicates  a  date  of  pick-up  or  of  rtceipi  or  wording  to  ihis  effect,  such  date  being  deemed  lo 

be  the  d^  of  shipmeni  or  dispatch,    and 
ili.  in  all  olher  respects  meets  the  stipulations  of  the  Credit 


Transport  Documents  issued  by  Freight  Forwarders 

Unless  olheru-ise  aulhonsed  in  Ihe  Credit  banks  will  onlv  accept  a  transport  document  issued  by  a 
freight  foPA-anler  if  il  ^pears  on  its  face  lo  indicate 

L  tfw  name  of  Ihe  freight  forwarder  as  a  earner  or  multimodal  iransport  operalor  and  lo  haw  been 
signed  or  otherwise  authenlicaied  by  the  freight  forwarder  as  earner  or  multimodal  transport 
operalor.  or 
iL  the  name  of  the  carrier  or  multimodal  transport  operator  and  to  have  been  signed  or 
otherwise  auiheniicaled  by  the  freight  forwarder  as  a  named  agent  for  or  on  behalf  of  the 
carrier  or  multimodal  Iransport  curator 


Ardcle31 

"On  Deck",  "Shipper's  Load  and  Count" 
Name  of  Consigtior 


Unless  olhenvtse  stipulated  in  the  Credit,  banks  will  accept  a  transport  dtxumeni  wtiich 

1.  does  noi  indicate,  in  the  case  of  carnage  by  sea  or  bv'  ntore  than  one  means  of  conveyance 
including  carnage  bv  sea.  thai  the  goods  ;ire  or  will  be  loaded  on  deck.  Newriheless,  banks  will 
accepi  a  inuvfort  document  wtiich  contains  a  provision  ihai  the  goods  may  be  earned  on  dedi. 
provided  ihal  jl  d(*s  not  i^Teafically  slate  Ihal  ihey  are  or  will  be  loaded  on  deck,  and/or 

ii.  bears  a  clause  on  ihe  fac*  thereof  such  as  shipper's  load  and  count  or  "said  by  shipper  lo 

coniain'orwordsofsimilareffeci.  and/or 
Hi,  indicaies  as  the  consignor  of  the  goods  a  parry  olher  than  the  Beneficiary  of  the  Credit 
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AinricLE.32 

Clean  Transport  Documents 

Q  A  clean  transport  documenl  is  one  which  beai^  no  clause  or  notation  fttiich  expressly  declares  a 
defective  condition  of  the  goods  and-'or  the  packaging 

D  Banks  will  not  accept  transport  documents  bearing  such  clauses  or  notations  unless  the  Credit 
axpressly  stipulates  the  clauses  or  notations  which  may  be  accq)led 

fl  Banb  will  regaid  a  requirement  in  a  CieJit  for  a  iranspon  documenl  to  bear  the  clause  "clean  on 
board"  as  complied  with  if  such  transport  documenl  meets  the  iwpiifements  erf  this  Article  and  of 
.\nicle.25.H2S.26,27.28or30. 


Freight  Payable/Prepaid  Transport  Documents 

D  Unless  otherwise  stipulated  in  the  Credit,  or  inconsistent  with  any  of  the  documents  presented 
under  the  Credit,  banks  will  accept  transport  documents  staling  that  frei^t  or  transportation 
charges  (hereafter  referred  to  as  the  "freight")  have  still  to  be  paid 

D  If  a  Credit  stipulates  that  the  transport  documenl  has  to  indicate  that  freight  has  been  paid  or 
prepaid,  banks  *ill  a£xepl  a  transport  documenl  on  which  words  clearly  indicating  paymenl  or 
prepayment  of  freight  appear  by  stamp  or  othenMse,  or  on  which  payment  or  prepasTnenl  of 
freight  IS  indicated  by  other  means  If  the  Credit  requires  courier  charges  to  be  paid  or  piqjaid 
banks  mil  also  accept  a  transport  document  issued  by  a  courier  or  expedited  deliwrv  service 
evidencing  that  couner  charges  are  for  the  account  of  a  partv'  other  than  the  consignee 

B  The  words  "freight  prepayable"  or  "freight  to  be  prepaid"  or  words  of  similar  effect,  if  appearing 
on  transport  documents,  will  not  be  accepted  as  constituting  evidence  of  the  payment  of  frei^L 

n  Banks  will  accepl  transport  documents  beanng  reference  by  stamp  or  otherwise  to  costs  additional 
to  the  freight,  such  as  costs  of,  or  disbureements  incurred  in  connection  with,  loading,  unloading 
or  similar  operaLons,  unless  the  conditions  of  the  Credit  specificaily  prohibit  such  reference. 

Article  34 

Insurance  Documents 

S  lasurance  documents  must  appear  on  their  face  to  be  issued  and  signed  by  insurance  companies 
or  underwriters  or  their  agents 

D  If  the  insurance  documenl  indicates  that  it  has  be«n  issued  in  more  than  one  original,  all  the 
onginals  must  be  presented  unless  otherwise  authorised  in  the  Credit 

B  Co\¥r  notes  issued  by  broken  vtW  not  be  accepted,  unless  specificallv  aulhonsed  in  the  Credil 

□  I  niess  otherwise  stipulated  in  die  CrediL  banks  wll  accept  an  insurance  certificate  or  a  declaration 
under  an  open  cover  pre-slgned  by  insurance  companies  or  underwriters  or  dieir  agents  If  a 
Credit  specifically  calls  for  an  Insurance  certified  or  a  declaration  under  an  open  cover,  banks 
will  acc^t.  in  lieu  diereof,  an  insurance  policy. 

B  l-'niess  otherwise  stipulated  in  ihe  Credit,  or  unless  il  appears  from  the  lasurance  dccumenl  that  the 
co\?r  is  effectiw  at  the  latest  from  the  date  of  loading  on  board  or  dispatch  or  taking  in  charge  uf  the 
goods,  banks  will  not  accept  an  insurance  documenl  which  bears  a  dale  of  issuance  later  Ihan  Ihe 
dale  of  loading  on  boani  or  dLspatch  or  taking  in  charge  as  indicated  in  such  tnuqiort  documenl 

B  i-  Unless  otherwise  stipulated  in  the  Credil  the  insurance  document  must  be  expressed  in  the 

same  currenq.'  as  the  Credil 

U.  Unless  otherwise  stipulated  in  the  Credit,  the  minimum  amounl  for  which  the  insurance 
document  must  indicate  the  insurance  cover  lo  have  been  effected  ls  the  CIF  (cost,  insurance  and 
freight!.  'namedporlofdeslination"))orCiP(camageandinsurancepaidto(  "namedplace 
of  destination"!)  value  of  the  goods,  as  the  case  may  be,  plus  10°^,  butonly  whentlieCIForClP 
value  can  he  delemiined  from  the  documents  on  their  face  OtJierwise,  banks  will  accept  as  such 
minimum  amount  1 10%  of  the  amounl  for  which  paymenl,  acceptance  or  negotiation  is 
requested  under  the  Ciwlit.  or  1 10%  of  the  gross  amounl  of  the  invoice,  whichever  is  the  greater 


Type  of  Insurance  Cover 

B  Credits  should  stipulate  the  t\pe  of  insurance  required  and,  if  anv,  the  additional  nsks  which  are 
to  be  co^'ered  Imprecise  terms  such  as  usual  risks "  or  cusiomaiv  nsks '  shall  not  be  used;  if 
llw  are  used,  banks  will  accept  insurance  documents  as  presented  without  responsibility  for  any 
risks  not  being  covered 

n  Failing  specific  slipulaLons  in  the  Cralit.  banks  will  accept  insurance  documents  as  presented, 
without  respoasibilin'  for  anv  nsks  not  beingcovered 

H  Unless  otherwise  stipulated  in  Ihe  Credil.  banks  will  accep!  an  insurance  documenl  which 
indicates  thai  the  cover  is  subieci  lo  a  franchise  or  an  excess  (deduaible) 


All  Risk  Insurance  Cover 

Where  a  Credil  stipulates  "insurance  againsl  all  risks",  banks  will  accept  an  insurance  doaiment 
whicfi  contains  an\  "all  nsks"  notation  or  clause  whether  or  nol  beanng  the  heading  "all  nsks  , 
even  if  the  insurance  document  indicates  thai  certain  nsks  are  excluded,  without  responsibility  (or 
any  nsk(s)  not  being  covered 


Ahticle  37 _^ 

Commercial  Invoices 

B  Unless  otherwise  supulated  in  Ihe  Credit,  commercial  invoices, 

i.  must  appear  on  their  face  lo  be  issued  by  the  Beneficiary  named  in  Ihe  Credil  (except  as 
provided  in  Article  48),  and 

ii.  must  be  made  out  in  the  name  of  the  Applicant  (except  as  provided  in  sub-Article  48  (h)), 
and 

tii.  need  nol  be  signed. 

13  Unless  othenvise  supulated  in  the  Credit,  banks  may  refuse  commercial  invoices  issued  for 
amounts  in  excess  of  the  amount  permitted  by  the  Credit  Nevertheless,  if  a  bank  aulhonsed  to 
pay.  incur  a  deferred  payment  undertaking,  accept  Draft(s).  or  negotiate  under  a  Credit  accepts 
such  invoices,  its  decision  will  be  binding  upon  all  parties,  prowded  thai  such  bank  has  not  paid, 
incurred  a  deferred  paymenl  undertaking,  accepted  Draft(s)  or  negotiated  for  an  amounl  in 
excess  of  that  permitted  by  the  Credil- 

9  The  descnpiion  of  the  goods  in  Ihe  commeraal  invoice  must  correspond  with  the  description  in 
the  CrediL  In  all  other  documents,  ihe  goods  may  be  descnbed  m  general  temis  not  inconsistent 
with  the  descnpiion  of  the  goods  in  the  CiediL 

Article  38 

Other  Documents 

If  a  Credil  calls  for  an  attestation  or  certification  of  weight  in  the  case  of  tran^rt  other  than  by  sea. 
banks  will  accept  a  v.'eight  stamp  or  declaration  of  wet^i  which  appean  lo  have  been  supenmposed 
on  the  transport  documenl  by  the  earner  or  his  agent  unless  the  Credit  specifically  stipulates  that  ihe 
attestation  or  certification  of  weight  must  be  by  means  of  a  separate  documenl 


O 


MISCELLANEOUS  PROVISIONS 


Article  39 


Allowances  in  Credit  Ajnount,  Quantity  and 
Unit  Price 

B  The  words  "about",  "approximately",  "circa"  or  similar  expressions  used  in  connecton  with  the 
amounl  of  the  Credil  or  the  quantity  or  the  unit  pnce  staioj  in  the  Ci^lil  arc  lo  be  construed  as 
allowing  a  difference  not  to  exceed  10%  more  or  10%  less  than  the  amount  or  the  quantity  or  the 

unit  pnce  to  which  lhe\'  refer 

B  Unless  a  Credit  stipulates  that  the  quantity  of  the  goods  specified  must  not  be  exceeded  or 
reduced,  a  tolerance  of  $%  more  or  5%  less  will  he  permissible,  always  provided  that  ihe 
amount  of  the  drawings  does  nol  exceed  the  amounl  of  the  Credil  This  tolerance  does  not 
apply  when  the  Credit  stipulates  the  quantity  in  terms  of  a  staled  number  of  packing  units  or 

individual  items. 

Q  Unless  3  Credit  which  prohibiis  partial  shipments  stipulates  olhenwse,  or  unless  sub-Article  (b) 
above  is  applicable,  a  tolerance  of  5%  less  in  the  amounl  of  the  drawing  will  be  permissible, 
provided  that  if  the  Credil  stipulates  ihe  quantity  of  the  goods,  such  quantity  of  goods  is  shipped  in 
full,  and  if  the  Credit  stipulates  a  unit  price,  such  pnce  is  nol  reduced  This  provision  does  nol 
apply  when  expressions  refen«]  to  in  sub-Article  (a)  above  are  used  in  the  CrediL 


Partial  Shipments/Drawings 

B  Partial  drawings  and/or  shipments  are  allowed,  unless  the  Credit  stipulates  otherwise, 

B  Transport  documents  which  appear  on  their  face  lo  indicate  thai  shipment  has  been  made  on  the 
same  means  of  conveyance  and  for  the  same  lourney.  provided  they  indicate  the  same 
destination,  will  nol  be  regarded  as  covering  partial  shipments,  ev^n  if  the  transport  documents 
indicate  different  dates  of  shipment  and/or  different  ports  of  loading,  places  of  taking  in  diarge. 
ordespalch- 

BShipments  made  by  post  or  by  couner  will  not  be  regarded  as  partial  shipments  if  the  post  receipts 
or  certificates  of  posting  or  couner's  receipts  or  dispatch  notes  appear  to  haw  been  stamped, 
signed  or  otherwise  authenticated  in  the  place  from  which  the  Cmlit  stipulates  the  goods  are  to  be 
dispatched,  and  on  the  same  date 


Article  41 

Instalment  Shipments/Drawings  y 

If  drawings  and/or  shipment,  by  instalments  within  given  penods  are  stipulated  in  the  Credil  and 
any  instalment  is  not  drawn  and/or  shipped  within  the  penod  allowed  for  that  instalment,  the 
Credit  ceases  to  be  available  for  that  and  any  subsequent  instalments,  unless  otherwise  stipulated 
in  the  Credit 
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Article  42  _ 

Expiry  Dale  and  Place  for  Presentation  of  Documents 

a  Ml  Credit  musi  sUpulaU-  ;iii  vx^in  dale  and  a  place  for  prescmalion  o(  documents  for  payment 
acceplance,  or  wilh  the  exception  o(  freely  negotiable  Credits,  a  place  for  presentation  of 
document,  for  negotialion  An  cxpir>  date  sUpiilated  for  payment,  acceptance  or  negotiation  will 
be  construed  lo  express  an  expiry  dale  for  pasentalion  of  doniments 

D  Excepi  as  provided  in  sub-Aiticte  44(a),  documents  must  be  presented  on  or  before  such  expiry  dale 

H  If  an  Issuing  Bank  Mates  thai  the  Credit  is  to  be  available  "for  one  month",  'for  six  months",  or 
the  like,  but  docs  not  specif)'  the  dale  frwn  v/hich  the  time  is  lo  run,  the  date  of  issuance  of  tJie 
Credit  by  the  Issuing  Bank  will  be  deemed  to  be  the  fiRt  day  from  v4iich  such  time  is  to  njn 
Banks  should  discourage  indication  of  the  cxpiiy  date  of  the  Credit  In  this  manner 


AimcLE  43  . -      - 

Limitation  on  the  Expiry  Date 


TRANSFERABLE  CREDIT 


n  In  addition  to  stipulating  an  expto  date  for  prraenlation  o(  documents,  every  Credit  which  calls 
for  a  transport  document{s)  should  also  stipulate  a  specified  penod  of  ume  after  the  dale  of 
shipment  dunng  \*^ich  presrntation  must  be  made  in  compliance  wilh  the  tenm  and  conditions 
of  the  Credit  If  no  such  penod  of  time  is  sUpulated.  banks  will  not  accept  documents  presented  to 
them  later  than  21  day^  after  the  date  of  '.hipmenL  In  any  e\'ent,  documents  must  be  presented 
not  later  than  the  expiry  dale  of  the  Credit 

Q  In  cases  in  which  sub-  Article  40(b)  applies,  the  date  of  shipment  will  be  considered  to  be  the 
latest  shipment  date  on  any  of  the  transport  documents  presented. 


Extension  of  Expiry  Date 

n  If  the  cxpm  dale  of  ^e  Credit  and/or  the  last  day  of  the  period  of  time  for  preseniailon  of 
documents  sUpulatcd  by  the  Credit  or  applicable  by  virtue  of  Article  -15  falls  on  a  day  on  which  die 
bank  to  \i^ich  presentation  has  lo  be  made  is  dosed  for  reasons  other  than  those  refered  to  in 
Article  17.  die  stipulated  expiry  date  and/or  the  last  day  of  the  penod  of  time  after  the  date  of 
shipment  for  presentation  of  documents,  as  the  case  may  be,  shall  be  extended  to  the  first 
following  day  on  which  such  bank  is  open 

Q  The  latest  date  for  shipment  shall  not  be  extended  by  reason  of  the  extension  of  die  expiry  date 
and/or  the  period  of  time  after  the  date  of  shipment  for  presentation  of  documents  in  acconiance 
wilh  sub-Article (al  above  If  no  such  latest  date  for  shipment  is  stipulated  in  the  Credit  or 
amendments  thereto,  banks  will  not  accept  transport  documents  indicating  a  date  of  shipment 

later  than  t)ie  expin'  dale  stipulated  in  the  Credit  or  amendments  thereto 

B  The  bank  to  which  prwentation  is  made  on  such  first  following  business  day  must  provide  a 
statement  that  the  documents  wre  presented  vflthin  the  time  limiis  extended  in  acconiance  with 
sub-Afticle  44(a)  of  the  Uniform  Customs  and  Practice  for  Documentary  Credits.  1993  Revision, 
la  Publication  No.  500 


Article  49 

Hours  of  Presentation 

Banks  are  under  no  obligation  to  accept  presentation  of  documents  outside  their  banking  hours. 


Article  46      ^____^ ^ 

General  Expressions  as  to  Dates 

El  Lnless  olhePMse  stipulated  in  the  Credit,  the  expression  "shipment"  used  in  stipulating  an 
earliest  and'or  a  latest  date  for  shi|]ment  will  be  understood  lo  include  the  expressions  such  as 
■'loading  on  board ",  "dispaich",  ■'accepted  for  carriage '.  'dale  of  prsi  receipl",  'date  of  pick- 
up',  and  die  like,  and  in  the  case  of  a  Credit  calling  for  a  multimodal  transport  document  die 
c;q)rcssion  'taking  in  charge ', 

CI  Expresions  such  as  "prompl".  "immediate^,  "as  soon  as  possible ".  and  the  like  should  not  be 
used  If  they  are  used  banks  will  disregard  diem 

■  If  die  expression  "on  or  about'  and  similar  expressions  are  used,  banks  will  interpret  them  as  a 
stipulation  that  shipment  is  to  be  made  during  the  period  from  five  days  before  to  five  days  after 
the  qiecified  date,  bodi  end  days  included 


Articl£  47 _.^^ — 

Date  Terminology  for  Periods  of  Shipment 

O  The  words  "lo",  "until",  "till",  'from"  and  words  of  similar  import  applying  to  any  date  or  period 
in  ihe  Credit  referring  to  shipment  will  be  understood  to  include  die  date  mentioned 

Q  The  wTird  "afttr"  will  be  understood  to  exclude  the  date  mentioned 

B  The  temis  "first  halT'.  "second  half  of  a  mondi  shall  be  coastrued  respectively  as  the  1st  to  the 
1  Sdi,  and  the  I6di  to  tfie  last  day  of  such  mondi,  all  dales  inclusive 

O  The  lenns  "beginning",  "middle",  or  "end "  of  a  montli  shall  be  constnied  respectively  as  die  1st 
to  die  10th,  die  1  Ith  to  the  20th,  and  the  2  Isl  to  die  last  day  of  such  mondi,  all  dates  inclusive 


Article  48 

Transferable  Credit 

B  A  transferable  Credit  is  a  Credit  under  which  the  Beneficiarv  (First  Beneficlarv)  may  request  die 
bank  authorised  to  pay.  incur  a  deferred  payment  undertaking,  accept  or  negotiate  (the 
'Transferring  Bank"),  or  in  Ihe  case  of  a  freely  negotiable  Credit,  the  bank  specifically 
autJionsed  m  the  Credit  as  a  Traasferring  Bank,  to  make  die  Credit  available  in  whole  or  in  part 
to  one  or  more  odier  Beneficiary(ies)  (Second  Beneficiary(  ies) ) . 

D  A  Credit  can  be  transferred  only  if  it  is  expressly  designated  as  "transferable"  by  the  Issuing  Bank. 
Tenm  such  as  divisible,"  "  fractionable."  "assignable, '  and  "transmissible  do  not  render  the 
Credit  traasferable  if  such  terms  are  used  they  shall  be  disregarded 

B  The  Transfemng  Bank  shall  be  under  no  obligation  to  effect  such  transfer  except  lo  die  extent 
and  111  the  manner  expressly  consented  to  by  such  bank- 

B  At  the  time  of  making  a  request  for  transfer  and  pnor  to  transfer  of  die  Credit,  the  First  Benefiaary 
must  irrevocably  instmct  die  Transfemng  Bank  whether  or  not  he  retains  die  right  to  rehisc  to 
allow  the  Transferring  Bank  lo  advise  amendments  lo  the  Second  Beneficiary (les)  If  the 
TraJfisfemiig  Bank  consents  to  die  transfer  under  these  conditions,  it  must,  at  the  time  of  transfer. 
advise  die  Second  Bcneficiarydes)  of  die  First  Beneficiar>''s  insiructions  regarding  amendments 

B  If »  Credit  IS  transferred  lo  more  dian  one  Second  Beneficiary  (ies),  ithisal  of  an  amendment  by 
one  or  more  Second  Beneficiary (les)  does  not  invalidate  die  acceptance(s)  by  the  odier  Second 
Beneficiary  (ies)  widi  respect  to  *^om  the  Credit  will  be  amended  accordingly  With  KSDca  lo 
die  Second  Beneficiary  (ies)  wto  rejected  die  amendment,  the  Credit  will  remain  unamended 

B  Transferring  Bank  charges  in  reelect  of  Iransfeis  Including  commissions,  fees,  costs  or  expenses 
are  payable  by  the  First  Beneficiary  unless  odierwise  agreed.  If  Ihe  Transfemng  Bank  agtees  to 
transfer  the  Credit  it  shall  be  under  no  obligation  to  effect  die  Iraasfer  until  such  charges  are  paid 

Q  Unless  otherwise  staled  in  the  Credit,  a  transferable  Credit  can  be  transferred  once  only. 
Cjinsequently.  die  Credit  cannot  be  transferred  at  the  request  of  the  Second  Beneficiary  to  any 
subsequent  "Third  Beneficiafy.  For  the  purpose  of  this  Article,  a  reuansfer  to  die  First  Beneficiary 
does  not  constitute  a  prohibited  transfer 

Fractions  of  a  transferable  Credit  {not  exceeding  in  the  aggregate  the  amount  of  die  Credit)  can 
be  transferred  separately,  provided  partial  ihipments/drawings  are  not  prohibited,  and  die 
aggregate  of  such  transfers  will  be  considered  as  constituting  only  one  transfer  of  die  Credit 

□  The  Credit  can  be  transferred  only  on  die  terms  and  conditions  specified  in  the  originai  Credit, 
with  die  exception  of 

-  die  amount  of  die  Credit. 
any  unit  price  slated  dierein, 

-  the  expiry  date, 

-  the  last  date  for  presentation  of  documents  in  acconiance  with  Article  43. 
■  die  period  for  shipment,    . 

any  or  all  of  which  may  be  reduced  or  curtailed 

The  percentage  for  which  insurance  cover  must  be  effected  may  be  increased  in  such  a  way  as  lo 
provide  die  amount  of  cover  stipulated  in  die  original  Credit,  or  diese  Articles. 

In  addition,  die  name  of  die  First  Beneficiary  can  be  substituted  for  dial  of  die  Applicant,  but  if 
the  name  of  the  ^plicanl  is  specifically  required  by  the  original  Credit  to  appear  in  any 
documentfs)  other  than  die  invoice,  such  requirement  must  be  fulfilled 

B  Tite  Fiist  Beneficiary  has  the  right  to  substitute  his  own  invoice(s)  (and  Draft(s))  for  these  of  the 
Second  Beneficiary  (ies),  for  amounts  not  in  excess  of  the  ongina)  amount  stipulated  in  the  Credit 
and  for  die  original  unit  pnce  if  stipulated  in  the  Credit,  and  upon  such  substitution  d  invotce{s) 
(and  Drafl(s))  die  First  Benaficiaiy  can  draw  under  the  Credit  for  the  difference,  d  any,  between  his 
invoice{s)  and  the  Second  Benefkriaiysdes)  invoice(s)- 

When  a  Credit  has  been  transferred  and  the  First  Beneficiary  is  to  supply  his  own  invoice(s)  (and 
Draft(s))  in  exchange  for  die  Second  Beneficiary 's(ies')  invoice(s)  (and  Draft(s))  but  fails  to  do 
so  on  first  demand,  the  Transfening  Bank  has  the  right  to  deliver  to  the  Issuing  Bank  die 
documents  received  under  the  transferred  Credit,  including  the  Second  Beneficiary 's(ies') 
invoice{s)  (and  Draft(s))  widioui  further  responsibility  to  the  First  Beneficiary 

n  The  First  Beneficiary  may  request  that  payment  or  negotiation  be  effected  to  the  Second 
Beneficiary  (ies)  at  die  place  to  which  die  Credit  has  been  transferred  up  to  and  including  die 
expiry  dale  of  die  Credit,  unless  die  original  Credit  expressly  stales  dial  it  may  not  be  made 
available  for  payment  or  negotiation  at  a  place  odier  dian  diat  stipulated  in  die  Credit  This  is 
widiout  prejudice  to  die  Beneficiary's  right  lo  substitute  subsequently  his  own  invoice(s)  (and 
Draftls))  for  those  of  die  Second  Beneficiary(ies)  and  lo  claim  any  difference  due  to  him 


ASSIGNMENT  OF  PROCEEDS 


Article  49 


Assignment  of  Proceeds 

The  fact  dial  a  Credit  is  not  stated  to  be  transferable  shall  not  affect  the  Beneficiary's  nght  to  assign 
any  proceeds  to  which  he  may  be,  or  may  become,  entitled  under  such  Credit,  in  accortJancc  widi  the 
provisions  of  the  applicable  law.  This  Article  relates  only  lo  die  assignment  of  proceeds  and  not  to  the 
assignment  of  die  right  to  perfomi  under  die  Credit  itself 


163 


CilB/     U.S.  COUNCIL  ON  INTERNATIONAL  BANKING,  INC. 


IMCOAPOMATCD 


ONE  WRU)  TRADE  CENTER,  SUfTE  1963.  NEW  YORK  NY  10O48 
(212)  466-3352 


U.S.  GUIDELINES  AND  PROCEDURES  GOVERNING  BANK-TO-BANTC 
REIMBURSEMENTS  UNDER  LETTERS  OF  CREDIT 

A  Bank-to-Bank  Reimbursement  transaction  is  not  in  itself  a  letter  of  credit  but  facilitates  letter  of  credit 
transactions.  If  the  Issuing  Bank  does  not  have  a  correspondent  relationship  or  does  not  hold  an  account  with  the 
bank  that  has  been  authorized  to  pay,  accept  or  negotiate,  the  Bank-to-Bank  Reimbursement  transaction 
offers  a  means  of  prompt  reimbursement  thereby  facilitating  the  letter  of  credit  transaction  for  ail  the 
concerned  parties. 

Recognizing  the  need  for  guidelines  and  procedures  among  U.S.  Banks  processing  bank-to-bank 
reimbursements,  the  National  Association  of  Councils  on  International  Banking  published  in  1981,  "U.S.  PRACTICES 
AND  PROCEDURES  GOVERNING  BANK-TO-BANK  REIMBURSEMENTS  UNDER  LETTERS  OF  CREDIT." 
The  National  Association  of  Councils  on  International  Banking  was  dissolved  in  1988  and  replaced  by  the  U.S. 
Council  on  International  Banking,  Inc.  (USCEB)  which  organization  represents  the  interests  of  member  banking  orgaiuza- 
(lons  in  the  United  States  and  its  territories  with  regard  to  matters  affecting  their  international  operations. 

It  is  the  spirit  of  these  guidelines  that  reimbursement  procedures  should  be  as  simple  as  possible,  lending  themselves 
to  automation  or  other  means  of  processing  these  transactions  quickly  and  with  minimum  expense  for  all  panies  involved. 

The  procedures  detailed  in  each  article,  for  use  by  all  banks  who  are  engaged  in  processing  bank-to  bank  reimbursements, 
were  adopted  by  the  US.  Council  on  International  Banking,  Inc.  (USCIB)  on  Februar>  22,  1990. 

It  is  suggested  to  USCIB  Member  Banks  that  these  guidelines  and  procedures  be  incorporated  in  their  terms  and 
conditions  to  make  correspondent  banks  aware  of  how  bank-to-bank  reimbursements  will  be  processed  and  the  respon- 
sibilities of  the  respective  parties. 

As  these  guidelines  and  procedures  are  silent  regarding  the  authentication  of  claims  by  Reimbursing  Banks,  it  is 
suggested  that  member  banks  who  will  only  act  on  authenticated  claims  make  their  correspondents  aware  of  that 
fact  to  avoid  problems  when  unauthenticated  claims  are  received. 

The  pubhcaiion  of  these  guidelines  and  procedures  and  their  widespread  circulation  among  banks  involved  in  the 
letter  of  credit  transaction  and  the  bank-to-bank  reimbursement  procedure,  will  help  all  panies  involved  to  have  a 
clearer  understanding  of  the  reimbursement  process  and,  equally  important,  the  responsibility  of  the  respective  parties. 

US  COUNCIL  ON  INTERNATIONAL 
BANKING,  INC. 
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Article  1-DEnNITIONS 

As  used  herein,  the  following  terms  shall  have  the  meanings  herein  specified. 

a.  "Issuing  Bank"  shall  mean  the  bank  who  has  issued  a  Reimbursement  Authorization  under  its 
letter  of  credit. 

b .  "Reimbursing  Bank"  shall  mean  the  bank  authorized  to  effect  reimbursement  pursuant  to  a  Reimbursement 
Authorization  issued  by  the  Issuing  Bank. 

c .  "Claiming  Bank"  shall  mean  the  bank  negotiating/paying  or  accepting  drafts  under  a  letter  of  credit  and  claiming 
reimbursement  from  the  Reimbursing  Bank  under  the  Reimbursement  Authorization  issued  by  the  Issuing  Bank. 

d  .  "Reimbursement  Authorization"  shall  mean  an  authorization,  separate  from  the  letter  of  credit,  issued  by  an  Issu- 
ing Bank  to  a  Reimbursing  Bank,  either  (1)  to  reimburse  a  Claiming  Bank  for  a  negotiation  or  payment  (which 
includes  deferred  payment  or  payment  of  a  matured  acceptance  created  by  the  Claiming  Bank)  made  under  the 
Issuing  Bank's  Letter  of  Credit,  or  (2)  to  accept  a  time  draft  drawn  on  the  Reimbursing  Bank. 

e .  "Confirmed  Reimbursement"  shall  mean  a  separate  irrevocable  undertaking  of  the  Reimbursing  Bank,  issued  at 
the  request  of  the  Issuing  Bank,  to  a  bank  nominated  in  the  Reimbursement  Authorization  to  honor  their  claim(s) 
under  such  undertaking  provided  that  the  terms  of  said  undertaking  have  been  complied  with. 

Article  2 -APPLICATION 

The  procedures  detailed  in  these  articles  apply  to  all  Reimbursement  Authorizations  received  by  member  banks  of 
the  U.S.  Council  on  International  Banking  Inc.  ("USCIB"0,  unless  otherwise  expressly  agreed  to  by  the  Reimbursmg  Bank. 

Article  3 -FORM  AND  NOTinCATlON  OF  AUTHORIZATION  AND  AMENDMENTS  THERETO 

a .  The  Issuing  Bank's  authorization  to  the  Reimbursing  Bank,  as  well  as  any  amendments  thereto,  must  be  in  the 
form  of  an  original  signed  letter  or  authenticated  teletransmission  addressed  to  :he  Reimbursing  Bank  indicating 
the  letter  of  credit  number,  and  in  the  case  of  an  authorization  the  currency  and  the  maximum  amount  available 
for  Reimbursement  or.  in  the  case  of  an  amendment  the  relevant  change  to  the  authorization.  A  copy  of  the  letter 
of  credit  or  amendment  thereto  containing  full  details  must  not  be  sent  to  the  Reimbursing  Bank. 

b  When  a  letter  of  credit  or  amendment  thereto  is  issued  by  teletransmission,  the  Issuing  Bank  must  also  advise 
Its  authorization  or  relevant  amendment  to  the  authorization,  to  the  Reimbursing  Bank  by  authenticated  teletransmis- 
sion and  such  teletransmission  will  be  considered  the  operative  authorization  and  mail  confirmation  must  not  be  sent. 

c.  Reimbursing  Banks  shall  not  be  responsible  for  the  consequences  resulting  from  the  non-payment  or  delay  in 
payment  of  claims  for  which  it  may  have  received  no  Reimbursement  Authorization  or  amendment  or  for  which 
the  above  instructions  are  not  followed. 

Article  4 -VALIDITY  OF  A  REIMBURSEMENT  AUTHORIZATION 

As  a  Reimbursement  Authorization  (the  "authorization")  is  a  separate  instruction  from  the  letter  of  credit  on  which 
It  IS  based.  Reimbursmg  Banks  are  not  concerned  with  or  bound  by  the  terms  and  conditions  of  the  letter  of  credit. 

Theretore.  while  the  letter  of  credit  must  have  an  expiry  date,  the  Authorization  should  not  have  an  "expiry  date", 
except  as  indicated  in  Article  5  herein.  Reunbursing  Banks  will  assume  no  responsibility  for  expiry  dates  of  Authonzations 
unless  and  to  the  extent  expressly  agreed  to  by  them. 

Reimbursing  Banks  will  assume  no  responsibility  for  the  expiry  date  of  the  letter  of  credit. 

Article  5 -CONFIRMED  REIMBURSEMENTS 

a .  .A  Reimbursing  Bank  is  not  obligated  to  honor  claims  made  under  a  Reimbursement  Authorization  unless,  and 
to  the  extent  that,  at  the  request  of  the  Issuing  Bank,  it  has  given  its  irrevocable  undertaking  to  a  nominated 
Claiming  Bank  that  the  laiter's  claims  will  be  honored. 

b.  In  Its  irrevocable  undertaking  to  a  nominated  Claiming  Bank,  the  Reimbursing  Bank  must  indicate  the  terms 
of  the  undenaking  including  the  maximum  amount  of  claims  that  are  to  be  honored  and  an  expiry  date  for  the 
receipt  of  claims  by  the  Reimbursing  Bank.  If  any  charges  inconnection  with  the  Reimbursing  Bank's  undenak- 
ing V.1II  be  deducted  from  the  amount  reimbursed,  then  the  Reimbursing  Bank  must  so  indicate  the  amount  of 
buch  charges  in  their  undertaking  to  the  nominated  Claiming  Bank. 

c  Such  undenaking  can  neither  be  amended  nor  cancelled  without  the  agreement  of  the  Reimbursing  Bank  and 
the  nominated  Claiming  Bank  to  which  the  undenaking  has  been  issued. 
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Article  6 -PROCESSING  CLAIMS 

a .  Reimbursing  Banks  have  a  reasonable  time  to  honor  claims  made  to  them  by  the  aaiming  Bank.  In  the  event 
that  the  Reimbursing  Bank  receives  a  claim  which  it  is  not  prepared  to  honor,  for  any  reason  whatsoever,  the 
Reimbursmg  Bank  should  give  notice  to  the  Claiming  Bank  and  the  Issuing  Bank  by  telecommunications  or  other 
expeditious  means,  that  it  is  not  honoring  the  claim.  Such  notice  should  be  sent  by  the  close  of  the  fifth  banking 
day  following  receipt  of  the  claim. 

b .  Reimbursing  Banks  will  not  honor  requests  for  back  value  or  value  dating  prior  to  the  date  of  their  settlement 
of  a  reimbursement  claim  unless  expressly  agreed  to  by  them. 

c .  If  a  claim  is  made  by  teletransmission  no  mail  confinnation  is  to  be  sent.  In  the  event  such  a  mail  confirmation 
is  sent,  the  Claiming  Bank  will  be  responsible  for  any  consequences  which  may  arise  from  a  duplicate  payment. 

Article  7 -PREDETERMINED  PAYMENT  DATES 

Reimbursement  claims  payable  on  a  predetermined  date  may  be  returned  by  the  Reimbursing  Bank,  by  the  same 
channel  of  communications  by  which  it  was  received,  if  received  10  or  more  days  prior  to  such  predetermined  date. 

Article  8 -CHARGES 

a .  Unless  otherwise  stated  in  a  Reimbursement  Authorization,  all  charges  of  the  Reimbursing  Bank  will  be  for  the 
Issuing  Bank's  account. 

b .  Unless  otherwise  stated  in  a  Reimbursement  Authorization,  all  charges  of  the  Gaiming  Bank  will  be  for  the 
Issuing  Bank's  account. 

c .  Unless  otherwise  stated  in  a  Reimbursement  Authorization,  ail  charges  referred  to  in  a.  and  b.  of  this  article 
will  be  paid  by  the  Reimbursmg  Bank  in  addition  to  the  amount  of  the  Authorization. 

d .  In  the  event  that  a  Reimbursement  Authorization  specifically  states  that  the  Claiming  Bank's  charges  are  not  payable 
under  such  Authorization  or  that  the  Reimbursing  Bank's  charges  are  for  the  account  of  the  Claiming  Bank,  Issu- 
ing Banks  must  ensure  that  such  instrucuons  are  included  as  part  of  the  reimbursement  instructions  contained 
in  the  letter  of  credit. 

e .  Reimbursing  Banks  will  not  be  responsible  for  any  consequences  arising  due  to  non-payment  of  the  Qaiming 
Bank's  charges  or  for  the  deduction  of  the  Reimbursing  Bank's  charges  in  the  event  the  Issumg  Bank  has  failed 
to  follow  the  instructions  in  this  amclc. 

f .  In  the  event  that  the  Reimbursmg  Bank  is  unable  to  collect  its  charges  from  the  Claiming  Bank  due  to  non-utilization 
of  the  Reimbursement  Authorization  by  a  Claiming  Bank,  then  the  Reimbursing  Bank  will  recover  its  charges 
from  the  Issumg  Bank. 

Article  9 -SIGHT  CLAIMS 

a  .  The  Claiming  Bank's  claim  for  reimbursement  must  be  in  the  form  of  an  original  letter  or  teletransmission.  A 
copy  of  the  Claiming  Bank's  advice  of  payment,  acceptance,  negotiation  or  deferred  payment  to  the  Issumg  Bank 
must  not  be  used  as  a  reimbursement  claim  and,  if  so  used,  the  Claiming  Bank  will  be  responsible  if  it  is  not 
acted  upon  by  the  Reimbursing  Bank. 

b  Claims  received  via  teletransmission  will  be  honored  unless  expressly  prohibited  by  the  Reimbursement  Authoriza- 
tion. Issumg  Banks  must  ensure  that  such  a  prohibition  in  a  Reimbursement  Authorization  be  clearly  specified 
m  the  underlying  letter  of  credit. 

c .  Reimbursmg  Banks  will  not  be  responsible  for  any  consequences  which  may  arise  as  a  result  of  non-payment 
or  delay  in  payment  of  claims  for  which  the  mstructions  ui  this  article  are  not  followed. 

d  As  Reimbursing  Banks  are  reimbursing  agents  only,  and  not  a  party  to  the  underlying  letter  of  credit,  and  therefore 
not  responsible  for  the  examinauon  of  documents,  Issuing  Banks  must  not  require  sight  drafts  to  be  drawn  on 
the  Reimbursmg  Bank.  In  the  event  that  the  Issuing  Bank  requires  sight  drafts  to  be  drawn  on  the  Reimbursing 
Bank,  a  Reimbursing  Bank  may  charge  the  Issuing  Bank  a  documentary  examination  fee. 

Article  lO-ACCEPTA.NCES 

a .  In  the  event  an  Issumg  Bank  issues  its  letter  of  credit  calling  for  a  time  draft  on  the  Reimbursing  Bank  and 
mstriJCLs  the  Reimbursing  Bank  to  accept  such  time  draft  for  the  account  of  the  Issuing  Bank,  the  Issuing  Bank 
must  instruct  the  Claimine  Bank  to  forward  the  draft  to  the  Reimbursing  Bank  for  acceptance  together  with  a 
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general  description  of  the  merchandise,  the  date  of  loading  on  board,  dispatch  or  taking  in  charge  (shipment) 
of  the  merchandise,  the  point  of  shipment  and  the  point  of  destination. 

b .  The  Reimbursing  Bank  will  not  be  responsible  for  any  consequences  which  may  arise  as  a  result  of  the  failure 
to  receive  the  information  required  in  this  article. 

Article  U- PAYMENT  ORDERS 

An  Issuing  Bank  which  has  issued  a  Reimbursement  Authorization  to  a  Reimbursing  Bank  must  not,  upon  receipt 
of  documents  from  a  presenter,  give  instructions  to  the  Reimbursing  Bank  to  effect  payment.  If  instructions  are  given 
they  may  be  processed  by  the  Reimbursmg  Bank  as  a  payment  order  and  may  result  in  a  duplication  of  the  payment 
in  the  event  the  Claiming  Bank  requests  payment  from  the  Reimbursing  Bank.  In  the  event  of  duplication  of  payment 
under  the  foregoing  circumstances,  it  is  the  responsibility  of  the  Issuing  Bank  to  obtain  the  return  of  the  duplicated 
amount  from  the  Claiming  Bank  plus  interest  and  charges,  if  applicable.  The  Reimbursing  Bank  will  not  be  responsi- 
ble for  any  consequences  which  may  arise  from  such  duplication. 

Article  12 -MULTIPLE  PAYMENTS 

Reimbursing  Banks  will  not  be  required  to  make  multiple  payments  under  a  single  claim  nor  to  make  payment  to 
or  for  an  account  other  than  that  of  the  Claiming  Bank. 

Article  D- LIABILITY  AND  RESPONSIBILITY 

a .  Reimbursing  Banks  assume  no  liability  or  responsibility  for  consequences  arising  out  of  delay  and/or  loss  in 
transit  of  any  messages,  letters  or  documents,  or  for  delay,  mutilation  or  other  errors  arising  from  any 
teletransmission. 

b .  Reimbursing  Banks  assume  no  liability  or  responsibility  for  consequences  arising  out  of  the  interruption  of  their 
busmess  by  Acts  of  God.  riots,  civil  commotion,  insurrections,  wars  or  any  other  causes  beyond  their  control, 
or  by  any  strikes  or  lockouts. 

c  Reimbursing  Banks  assume  no  liability  or  responsibility  if  a  claim  indicates  that  a  negotiation/payment/accep- 
tance was  made  agamst  a  reserve  or  an  mdemnity  or  a  guarantee.  Such  reserve,  indemnity  or  guarantee  concerns 
only  the  relations  between  Claiming  Bank  and  the  party  towards  whom  the  reserve  was  made  or  from  whom. 
or  on  whose  behalf,  the  mdemnity  or  guarantee  was  issued. 

Article  14-CERTinCATE  OF  COMPLIANCE 

As  Reimbursmg  Banks  are  reimbursing  agents  only,  not  a  party  to  the  underlying  letter  of  credit  and  therefore  not 
responsible  for  the  examination  of  documents.  Issuing  Banks  must  not  require  a  Claiming  Bank  to  supply  a  certificate 
of  compliance  to  the  Reimbursing  Bank.  In  the  event  that  the  Issuing  Bank  requires  a  Claiming  Bank  to  supply  a 
certificate  of  compliance,  a  Reimbursing  Bank  may  charge  the  Issuing  Bank  a  documentary  examination  fee. 

Article  15 -RESTRICTING  CLAIMS 

a  .  If  payment  of  reimbursement  claims  are  to  be  restricted  to  a  panicular  Claiming  Bank(s)  such  restriction  must 
be  expressly  staled  in  the  Reimbursement  Authorization.  Issuing  Banks  must  ensure  that  such  instructions  are 
included  m  the  letter  of  credit. 

b.  Only  the  expressions  "available  with"  and  "negotiations  restricted  to"  will  be  considered  as  expressly  restricting 
payment  to  the  bank(s)  named  in  the  Reimbursement  Authorization. 
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October  20,  1993 

The  Honorable  Lee  Hamilton,  Chairman 
Committee  on  Foreign  Affairs 
Room  2170  Rayburn  House  Office  Building 
U.S.  House  of  Representatives 
Washington,  D.C.   20515-6128 

Dear  Mr.  Chairman: 

We  are  the  U.S.  companies  that  support  S.1119,  the  "Secured  Payment 
Act".  We  are  concerned  that  your  public  comments  indicate  that  you  have 
been  misinformed  as  to  who  we  are  and  what  we  are  trying  to  accomplish. 

First,  we  are  not  a  cabal  of  large  corporations  with  large  legal  staffs. 
Attached  is  a  list  of  the  companies  involved  with  details  about  each. 

We  have  requested  licenses  for  approximately  $20  million  of  payments  due 
us  that  have  been  improperly  frozen.  Of  this  amount,  $6.4  million  has 
already  been  set  aside  in  escrow  as  a  result  of  a  court  ruling.  This 
leaves  $14  million  of  funds  belonging  to  U.S.  companies  commingled  with 
the  estimated  $1.2  billion  of  Iraqi  assets. 

Three  of  the  companies  are  wholly  owned  subsidiaries  of  larger  U.S. 
corporations.  Each  subsidiary  must  meet  projected  earnings  goals 
independent  of  the  corporate  parent.  In  business,  the  corporate  parent 
does  not  simply  write  a  check  to  cover  a  deficit  for  the  subsidiary. 

These  businesses  are  not  nameless,  faceless  entities.  We  are 
entrepreneurs  who  employ  people  —  individuals  —  your  constituents. 
Unlike  the  federal  government,  we  can't  operate  at  a  deficit.  If  we 
have  a  loss  we  have  to  cut  costs.  Unfortunately,  when  the  losses  are 
this  large,  we  must  cut  jobs. 

We  do  not  dispute  the  power  of  the  President  to  freeze  Iraqi  assets. 
However,  OFAC  has  improperly  administered  the  '  freeze  by  failing  to 
separate  funds  belonging  to  U.S.  companies  from  those  belonging  to  Iraq. 
The  Iraqis  deposited  money  in  U.S.  bank  accounts  to  pay  for  goods  that 
we  shipped  to  them  prior  to  the  freeze.  Once  we  performed  the 
conditions  specified  by  the  letters  of  credit,  the  funds  became  ours  and 
should  not  have  been  included  in  the  freeze  on  Iraqi  assets.  Iraq  has 
no  claim  to  the  money. 
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The  basic  rule  of  letter  of  credit  law  is  that  banks  that  issue  or 
confirm  letters  of  credit  undertake  an  obligation  to  pay  the  letter  of 
credit  beneficiary  upon  presentation  of  certain  documents  as  specified 
in  the  letter  of  credit.  Treasury  has  recognized  this  principle  in  its 
Iraqi  Sanctions  Regulations  S575.510,  which  authorizes  Treasury  to  issue 
licenses  in  cases  where  goods  were  shipped  before  the  Gulf  War  based  on 
letters  of  credit  issued  or  confirmed  by  U.S.  banks.  The  exporters  in 
those  cases  were  paid,  and  so  were  the  issuing  or  confirming  banks. 

The  remedy  we  are  seeking  is  patterned  after  Treasury's  regulation 
S575.510,  and  entirely  consistent  with  that  regulation  and 
letter-of-credit  law.  Treasury  has  drawn  a  line  that  recognizes  the 
right  to  payment  from  blocked  Iraqi  funds  in  cases  where  goods  were 
shipped  before  the  Gulf  War  based  on  letters  of  credit  issued  or 
confirmed  by  U.S.  banks,  but  refuses  the  right  to  payment  in  cases  based 
on  the  same  facts  but  one  —  the  nationality  of  the  issuing  or 
confirming  bank.   There  is  no  legal  justification  for  this  distinction. 

Our  proposed  remedy  would  simply  treat  U.S.  exporters  the  same  way 
Treasury  has  already  treated  U.S.  banks.  It  is  no  more  a  "piecemeal 
approach,"  to  use  the  words  of  OFAC  Director  Richard  Newcomb,  than  the 
policy  Treasury  has  already  adopted. 

There  are  reports  that  OFAC  has  released  $100  million  of  frozen  Iraqi 
funds  to  U.S.  banks.  The  total  value  of  the  funds  that  we  are  seeking 
to  recover  is  a  fraction  of  that  amount.  OFAC  has  suggested  that  the 
amount  of  money  we  are  seeking  might  drain  the  pool  of  frozen  assets. 
Only  OFAC  knows  if  there  are  other  similarly  situated  persons  —  those 
with  irrevocable  letters  of  credit  that  shipped  prior  to  the  embargo  — 
based  on  license  applications.  Yet  OFAC  has  never  told  Congress  how 
much  money  is  at  stake.  Again,  we  are  seeking  approximately  $20 
million. 

Mr.  Newcomb  argued  in  his  testimony  before  the  Foreign  Affairs  Committee 
on  October  13,  1993  that  we  are  seeking  a  right  to  repayment  based  on 
performance  of  the  trade  contract  instead  of  compliance  with  letter  of 
credit  terms;  and  that  we  are  seeking  a  right  to  payment  from  any  funds 
of  the  foreign  bank  that  issued  the  letter  of  credit  instead  of  from  the 
account  specified  in  the  letter  of  credit. 

Our  intention  is  simply  to  remove  the  Iraqi  assets  freeze  as  an  obstacle 
to  us  in  seeking  payment  of  our  letters  of  credit.  The  simplest  way  for 
this  to  happen  is  for  OFAC  to  issue  us  licenses,  just  as  OFAC  has  issued 
licenses  to  U.S.  banks.  With  licenses  in  hand,  our  commercial 
transactions  could  proceed  routinely.  We  wouldn't  expect  the  issuing  or 
confirming  bank  to  pay  if  we  had  not  met  the  conditions  of  the  letters 
of  credit.  Nor  would  we  expect  the  issuing  or  confirming  bank  to  pay 
the  letter  of  credit  except  according  to  its  terms,  including  its  terms 
describing  the  account  from  which  payment  is  specified.  Of  course,  as 
m  a  normal  commercial  situation,  if  the  letter  of  credit  does  not 
identify  a  specific  account  (i.e.  if  the  letter  of  credit  calls  for 
payment  "from  our  account  credit  at  first  class  U.S.  bank"),  the  U.S. 
bank  could  seek  payment  instructions  from  the  foreign  bank. 
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Congress  should  recognize  that  U.S.  companies  that  shipped  goods  to  Iraq 
before  the  Gulf  War,  or  otherwise  satisfied  the  terms  of  their  letters 
of  credit,  are  entitled  to  seek  payment  from  the  U.S.  bank  accounts  of 
the  Iraqi  banks  that  issued  the  letters  of  credit.  The  money  to  pay 
those  letters  of  credit  belongs  to  the  U.S.  exporters  as  a  matter  of 
right.  We  did  everything  we  were  required  to  do.  We  fully  performed 
our  obligations  under  the  letters  of  credit.  The  Iraqi  buyers  of  our 
products  received  their  goods  more  than  three  years  ago,  and  still  we 
haven't  been  paid.  This  has  caused  immeasurable  hardship  and 
unreasonable  expense.  Please  bring  to  a  close  this  sad  chapter  in  the 
treatment  of  U.S.  companies  at  the  hands  of  the  U.S.  government  by 
requiring  the  Treasury  Department  to  stand  aside  give  us  the  right  to 
collect  our  money  without  interference  from  OFAC.  Please  direct  OFAC  to 
grant  us  licenses. 

Mr.  Chairman,  we  thank  you  for  holding  this  hearing  and  giving  us  an 
opportunity  to  explain  our  problem  to  the  Committee. 

Sincerely, 


Anthony  Lewis 
President,  Klein-Berger 


Mario  Messina 
Messina  Incorporated 


Fanar  Alghrary 

Trading  and  Investment  Corporation 


Albert  C.  Monk,  III 
Monk-Austin 


Claude  Owen 
Dibrell  Brothers 


Raymond  Roberts 
Consarc 
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Messina  Incorporated 
4514  Travis  Street 
Suite  240,  LB3 
Dallas,  TX   75205 
phone  (214)  528-7260 
fax    (214)  520-9673 
Mario  Messina, 
President,  and  COO 


Seeking  to  recover  $474,193 
for  drilling  mud  chemicals. 

Seven  employees,  31  were 
laid  off  due  to  this  loss. 

Annual  sales:  $6.92  million 


Trading  and  Investment 
Corporation  (TIC) 
P.O.  Box  9503 
Charlotte,  NC  28299 
Fanar  Alghary, 
President 


Seeking  to  recover  $718,807 
for  components  and  parts  for 
air  coolers. 

Had  seven  employees,  now  only 
the  owner  operates  the  business. 


Annual  sales:  $3-4  million  at 
the  time  of  the  embargo. 


A.C.  Monk  and  Company 
P.O.  Box  166 
Farmville,  NC   27828 
(919)  753-8000 
(919)  753-8200  (fax) 
Albert  C.  Monk,  III, 
President  and  COO 


Seeking  to  recover  $5  million 
for  tobacco. 

215  year  round  employees  and 
400-600  seasonal  at  the  time 
of  the  embargo. 

Annual  sales:  $296  million 


Dibrell  Brothers  Tobacco 
512  Bridge  Street 
Danville,  VA   24543 
(804)  792-7511 
Claude  Owen, 
President 


Seeking  to  recover  $6,388,000 
for  tobacco. 

1400  employees 

Annual  sales:   $1  billion 


Klein-Berger 

1050  Sansome  Street 

Suite  600 

San  Francisco,  CA   94111 

(415)  393-9500 

Anthony  Lewis,  President 


Seeking  to  recover  $1,900,000 
for  yellow  split  peas. 

986  employees,  19  were  laid  off 
because  of  this  loss. 

Annual  sales:   $552  million  (1993) 


Elevators  buy  beans  in  the  following 
states :  AZ , CA, CO, ID , KS , MI , MN , ND , NE , TX , WA 


Consarc 

100  Indel  Avenue 

Ranococas,  NJ  08073 

(609)  267-8000 

Raymond  Roberts, 

President 


Seeking  to  retain  $6.4  million  awarded  in 
a  Federal  District  Court  judgement  against 
OFAC  and  the  government  of  Iraq. 

57  employees,  56  were  laid  off. 


Annual  sales:  $10-35  million 
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October  19,  1993 

Honorable  Lee  Hamilton 

Chairman 

House  Foreign  Affairs  Committee 

U.S.  House  of  Representatives 

Washington,  DC  20515 

Dear  Congressman  Hamilton: 

I  am  writing  to  express  AM  VETS'  support  for  H.R.  3221,  a  Dill  to    give 
priority  to  veterans  when  pursuing  claims  against  Iraqi  assets. 


E  R  V I  N  G  You  are  right  ~  veterans  must  come  first.   All  too  often,  those  who  suffer 

yi[  I  IT  11  the  most  direct  losses  as  a  result  of  war  are  subsequently  shunted  aside  in  favor 

of  those  whose  losses  are  a  result  of  business  dealings  prior  to  the  conflict. 

r  K  1  L)  h,  AMV'ETS  does  not  deny  the  need  to  compensate  as  many  claimants  as  possible, 

including  businesses.   But  allowing  companies  first  priority  in  prosecuting  claims 

will  effectively  deny  settlement  to  veterans  who  bear  the  scars  from  our  war  with 

Iraq.    We  ask  you  to  vigorously  pursue  passage  of  H.R.  3221  and  offer  our 

assistance. 

Thank  you  for  your  support  of  America's  veterans.    AMVETS  looks 
forward  to  working  with  you  in  the  future. 


Sincerely, 


James  J.  Kennry 

National  E.xecutive  Director 

JJK/mb 


AMVETS 
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DAMES  &  MOORE  v.  REGAN,  SECRETARY  OF 
TREASURY,  et  al. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR  THE 

NINTH   CIRCUIT 

No,  S0-207S.    Argued  June  24,  1981— Decided  July  2,  1981 

In  response  to  the  seizure  of  American  personnel  as  hostages  at  the  Ameri- 
can Embassy  in  Tehran,  Iran,  President  Carter,  pursuant  to  the  Inter- 
national Emergency  Economic  Powers  Act  (lEEPA).  declared  n  national 
emergency  on  November  14,  1979,  and  blocked  the  removal  or  transfer 
of  all  property  and  interests  in  property  of  the  Government  of  Iran 
which  were  subject  to  the  jurisdiction  of  the  United  States.  The 
Treasury  Department  then  issued  implementmg  regulations  providing 
that  "[u]nles?  licensed  or  authorized  .  .  .  any  attachment,  judgment. 
decree,  lien,  execution,  garnishment,  or  other  judicial  process  is  null  and 
void  with  respect  to  any  property  in  which  on  or  smce  [November  14. 
1970.]  there  existed  arr  mterest  of  Iran,"  and  that  anv  licenses  or 
authorization?  granted  could  be  "amended,  modified,  or  revoked  at  any 
time."  The  President  then  granted  a  general  license  that  authorized 
certam  judicial  proceedmgs.  including  prejudgment  attachments,  against 
Iran  but  did  not  allow  the  entr>*  of  any  judgment  or  decree.  On 
December  19.  1979,  petitioner  filed  suit  in  Federal  District  Court  against 
the  Government  of  Iran,  the  Atomic  Energy-  Organization  of  Iran,  and 
a  number  of  Iranian  banks,  alleging  that  it  was  owed  a  certain  amount 
of  money  for  services  performed  under  a  contract  with  the  Atomic 
Energy  Oreanization.  The  District  Court  issued  orders  of  attachment 
against  the  defendants'  property,  and  property  of  certain  Iranian  banks 
was  then  attached  to  secure  any  judgment  that  might  be  entered  against 
them  Subsequentlv.  on  January'  19,  1981.  the  Americans  held  hostage 
were  released  b\-  Iran  pursuant  to  an  agreement  with  the  United  States. 
Under  thi?  agreement  the  United  State?  was  obligated  to  terminate  all 
legal  proceedings  in  United  States  courts  involving  claims  of  United 
States  nationals  against  Iran,  to  nullify  all  attachments  and  judgment? 
obtained  therein,  and  to  bring  about  the  termination  of  such  claims 
through  binding  nrbitntion  in  an  Iran-United  Spates  Oaims  Tribunal. 
The  President  at  the  same  time  issued  implementing  Executi\e  Orders 
re\okine  .tII  licenses  that  permitted  the  exercise  of  "any  right,  power. 
or  prixileee"  with  regard  to  Iranian  funds,  nullifying  all  non-Iranian 
interests  in  such  assets  acquired  after  the  blocking  order  of  Novem- 
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ber  14,  id79,  and  requiring  banks  holding  Iranian  assets  to  transfer 
them  to  the  Federal  Reserve  Bank  of  New  York  to  be  held  or  trans- 
ferred as  directed  by  the  Secretar>'  of  the  Treasun,-.  On  February  24, 
1981,  President  Reagan  issued  an  Executive  Order  which  ratified  Presi- 
dent Carter's  Executive  Orders  and  "suspended"  all  claims  that  may  be 
presented  to  the  Claims  Tribunal,  but  which  provided  that  the  sus- 
pension of  a  claim  terminates  if  the  Claims  Tribunal  determines  that  it 
has  no  jurisdiction  over  the  claim.  Meanwhile,  the  District  Court 
granted  summar\'  judgment  for  petitioner  and  awarded  it  the  amount 
claimed  under  the  contract  plus  interest,  but  stayed  execution  of  the 
judgment  pendmg  appeal  by  the  defendants,  and  ordered  that  all  pre- 
judgment attachments  against  the  defendants  be  vacated  and  that 
further  proceedings  against  the  bank  defendants  be  stayed.  Petitioner 
then  filed  an  action  in  Federal  District  Court  against  the  United  States 
and  the  Secretary'  of  the  Treasur>",  seeking  to  prevent  enforcement  of 
the  various  Executive  Orders  and  regulations  implementing  the  agree- 
ment with  Iran.  It  was  alleged  that  the  actions  of  the  President  and  the 
Secretary-  of  the  Treasury'  were  beyond  their  statuton.'  and  constitu- 
tional powers,  and,  in  any  event,  were  unconstitutional  to  the  extent 
they  adversely  affect  petitioner's  final  judgment  against  Iran  and  the 
Atomic  Energ>-  Organization,  its  execution  of  that  judgment,  its  pre- 
judgment attachments,  and  its  ability  to  continue  to  litigate  against  the 
Iranian  bank.=.  The  District  Court  dismissed  the  complain'  for  failure 
to  state  a  claim  upon  which  relief  could  be  granted,  but  entered  an 
injunction  pending  appeal  to  the  Court  of  Appeals  prohibiting  the 
United  States  from  requiring  the  transfer  of  Iranian  property  that  is 
subject  to  any  writ  of  attachment  issued  by  any  court  in  petitioner's 
favor.    This  Court  then  granted  certiorari  before  judgment. 

Held: 

1.  The  President  was  authorized  to  nullify  the  attachments  and  order 
the  transfer  of  Iranian  assets  by  the  provision  of  the  lEEPA.  50  U.  5.  C. 
§  1702  (a)fl)(B),  which  empowers  the  President  to  "compel,"  "nullify," 
or  "prohibit"  any  "transfer"  with  respect  to,  or  transaction?  involving. 
anv  property  subject  to  the  jurisdiction  of  the  United  States,  in  which 
any  foreign  countr\-  has  any  interest.     Pp   669-674. 

(a)  Nothing  in  the  legislative  histor>-  of  either  §1702  or  §  5  (b) 
of  the  Trading  With  the  Enemy  Act  (TWEA),  from  which  §1702 
was  djrectlv  drawn,  requires  reading  out  of  §  1702  all  meaning  to  the 
word5  "transfer."  "com7>el,"  or  "nullify,"  and  limiting  the  President's 
authonty  m  this  case  only  to  continuing  the  freeze,  as  petitioner  claims. 
To  the  contran.-,  both  the  legislative  histon.-  and  cases  interpreting  the 
TWEA  fullv  Etistain  the  President's  broad  authority  when  acting  under 
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such  congressional  grant  of  power.  And  the  changes  brought  about  by 
the  enactment  of  the  lEEPA  did  not  in  any  way  afTect  the  President's 
authority  to  take  the  specific  action  taken  here.  By  the  time  petitioner 
brought  the  instant  action,  the  President  had  already  entered  the  freeze 
order,  and  petitioner  proceeded  against  the  blocked  assets  only  after 
the  Treasury*  Department  had  issued  revocable  licenses  authorizing  such 
proceedings  and  attachments.  The  attachments  obtained  by  petitioner, 
being  subject  to  revocation,  were  specifically  made  subordinate  to  further 
actions  which  the  President  might  take  under  the  lEEPA.    Pp.  671-673. 

(b)  Blocking  orders,  such  as  the  one  here,  p)ermit  the  President  to 
maintain  foreign  assets  at  his  disposal  for  use  in  negotiating  the  resolu- 
tion of  a  declared  national  emergency,  and  the  frozen  assets  serve  as  a 
"bargaining  chip"  to  be  used  by  the  President  when  dealing  with  a 
hostile  countr>-.  To  limit  the  President's  authority,  as  petitioner  urges, 
would  mean  that  claimants  could  minimize  or  eliminate  this  "bargaining 
chip"  through  attachments  or  similar  encumbrances.    Pp.  675-674. 

(c)  Petitioner's  interest  in  its  attachments  was  conditional  and 
revocable  and  as  such  the  President's  action  nullifying  the  attachments 
and  ordering  the  transfer  of  the  assets  did  not  effect  a  taking  of  prop- 
erty in  violation  of  the  Fifth  Amendment  absent  just  compensation. 
P.  674,  n.  6. 

(d)  Because  the  President's  action  in  nullifying  the  attachments 
and  ordering  the  transfer  of  assets  was  taken  pursuant  to  specific  con- 
gressional authorization,  it  is  "supported  by  the  strongest  presumptions 
and  the  widest  latitude  of  judicial  interpretation,  and  the  burden  of 
persuasion  would  rest  heavily  upon  any  who  might  attack  it."  Youngs- 
tovm  Sheet  A-  Tube  Co.  v.  Sawyer,  343  U.  S.  579,  637  (Jackson.  J., 
concurring).  Under  the  circumstances  of  this  case,  petitioner  has  not 
sustained  that  burden.     P.  674. 

2.  On  the  basis  of  the  inferences  to  be  drawn  from  the  character  of 
the  legislation,  such  as  the  lEEPA  and  the  Hostage  Act,  which  Congress 
has  enacted  in  the  area  of  the  President's  authority  to  deal  with  inter- 
national crises,  and  from  the  histor>'  of  congressional  acquiescence  in 
executive  claims  settlement,  the  President  was  authorized  to  suspend 
claims  pursuant  to  the  Executive  Order  in  question  here.      Pp.  675-68S 

(a)  Although  neither  the  lEEPA  nor  the  Hostage  Act  constitutes 
specific  authorization  for  the  President's  suspension  of  the  claims,  these 
statutes  are  highly  relevant  as  an  indication  of  congressional  acceptance 
of  a  broad  scope  for  executive  action  in  circumstances  such  as  those 
presented  in  this  case      Pp.  675-679 

(b)  The  United  States  has  repeatedly  exercised  its  sovereign  au- 
thority to  settle  the  claims  of  its  nationals  against  foreign  countries. 
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Although  those  settlements  have  sometimes  been  made  by  treaty,  there 
has  also  been  a  longstanding  practice  of  settling  such  claims  by  execu- 
tive agreement  without  the  advice  and  consent  of  the  Senate,  and  this 
practice  continues  at  the  present  time.     Pp.  679-680. 

(c)  That  Congress  has  implicitly  approved  the  practice  of  claims 
settlement  by  executive  agreement  is  best  demonstrated  bv  Congress' 
enactment  of  the  International  Claims  Settlement  Act  of  1949.  which 
created  the  International  Claims  Commission,  now  the  Foreign  Claims 
Settlement  Commission,  and  gave  it  jurisdiction  to  make  final  and  bind- 
ing decisions  with  respect  to  claims  by  United  States  national-?  against 
settlement  funds.  And  the  legislative  history  of  the  IEEP.\  further 
reveals  that  Congress  has  accepted  the  authority  of  the  President  to 
enter  into  settlement  agreements.    Pp.  680-682. 

(d)  In  addition  to  congressional  acquiescence  in  the  President's 
power  to  settle  claims,  prior  cases  of  this  Court  have  also  recognized 
that  the  President  hn=  =omp  men^ure  of  power  tn  enter  into  pxonitivo 
agreements  without  obtaining  the  advice  and  consent  of  the  Senate. 
See,  e.  g..  United  States  v.  Pink.  315  V.  S.  203.    Pp.  682-683. 

(e)  Petitioner's  argument  that  all  settlement  claims  prior  to  1952 
when  the  Vnited  States  had  adhered  to  the  doctrine  of  absolute  sovereign 
immunity-  should  be  discounted  because  of  the  evolution  of  sovereign 
immimitv.  is  refuted  by  the  fact  that  since  1952  there  have  been  at  least 
10  claim  settlements  by  executive  agreement.  Thus,  even  if  the  pre- 
1952  cases  should  be  disregarded,  congressional  acquiescence  in  settle- 
ment agreements  since  that  time  supports  the  President's  power  to  act 
here.     Pp    6S3-^>4 

(f)  By  enactmg  the  Foreign  Sovereign  Immunities  .^ct  of  1976 
(FSI.\).  which  gnnted  personal  and  subject-matter  jurisdiction  to 
federal  district  coun>  over  commercial  suits  b>-  claimants  against  foreign 
states  that  waived  immunity.  Congress  did  not  divest  the  President  of 
the  authority  to  settle  claims.  The  President,  by  suspending  petitioner's 
claim,  has  not  circumscribed  the  jurisdiction  of  the  United  States  courts 
in  violation  of  Art  III,  but  has  simply  effected  a  change  in  the  sub- 
stantive law  governing  the  lawsuit.  The  FSI.\  was  designed  to  remove 
one  particular  b.nrncr  to  suit,  namely,  sovereign  immunitv,  and  cannot 
be  read  as  prohibiting  the  President  from  settling  claims  of  United 
States  nationals  against   foreitm  governments.     Pp.  684-6S6. 

(g)  Long  continued  executive  practice.  knowTi  to  and  acquiesced  in 
by  Congress,  raises  a  pres^imption  that  the  President's  action  has  been 
taken  pursuant  to  Congress'  consent.  Such  practice  is  present  here 
and  such  a  presumption  is  also  appropriate.     P.  6S6 

(h)  The  conclusion  that  the  President's  action  in  suspending  peti- 
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tioner's  claim  did  not  exceed  his  powers  is  buttressed  by  the  fact  the 
President  has  provided  an  alternative  forum,  the  Claims  Tribunal,  to 
settle  the  claims  of  the  American  nationals.  Moreover,  Congress  has  not 
disapproved  the  action  taken  here.      Pp.  686-688. 

(i)  While  it  is  not  concluded  that  the  President  has  plenary  power 
to  settle  claims,  even  against  foreign  governmental  entities,  nevertheless, 
where,  as  here,  the  settlement  of  claims  has  been  determined  to  be  a 
necessary  incident  to  the  resolution  of  a  major  foreign  policy  dispute 
between  this  country  and  another,  and  Congress  has  acquiesced  in  the 
President's  action,  it  cannot  be  said  that  the  President  lacks  the  power 
to  settle  such  claims.    P.  688. 

3.  The  possibility  that  the  President's  actions  with  respect  to  the 
suspension  of  the  claims  may  effect  a  taking  of  petitioner's  property  in 
violation  of  the  Fifth  Amendment  in  the  absence  of  just  compensation, 
makes  ripe  for  adjudication  the  question  whether  petitioner  will  have  a 
remedy  at  law  in  the  Court  of  Claims.  And  there  is  no  jurisdictional 
obstacle  to  an  appropriate  action  in  that  court  under  the  Tucker  Act. 
Pp.  688-690. 

Affirmed. 

RxHNQUisT,  J.,  delivered  the  opinion  of  the  Court,  in  which  Burger, 
C.  J.,  and  Brennan,  Stewart,  White,  Marshall,  and  Blackmun,  JJ., 
joined;  in  all  but  n.  6  of  which  Powell,  J.,  joined:  and  in  all  but  Part  V 
of  which  STE^T^'s,  J.,  joined.  Stevens,  J.,  filed  an  opinion  concurring  in 
part,  post.  p.  690.  Powell,  J.,  filed  an  opinion  concurring  in  part  and 
dissenting  m  part,  post,  p.  690. 

C.  Stephen  Howard  arg:ued  the  cause  for  petitioner.  With 
him  on  the  briefs  were  Raymond  C.  Fisher  and  Stanley  C. 
Fickle. 

Rex  E.  Lee  argued  the  cause  for  the  federal  respondent? 
On  the  briefs  were  Solicitor  General  McCree,  Acting  Assistant 
Attorney  General  Schifjer,  Deputy  Solicitor  General  Geller, 
Edwin  S.  Kneedler,  Robert  E.  Kopp,  and  Michael  F.  Hertz. 

Thomas  G.  Shack,  Jr.,  argued  the  cause  for  intervenor- 
respondent  Islamic  Republic  of  Iran.  With  him  on  the  briefs 
were  Raymond  J.  Kimball  and  Christine  Cook  Nettsheim. 
Eric  M.  Lieberman  argued  the  cause  for  intervenor-respond- 
ent  Bank  Markazi  Iran.    With  him  on  the  briefs  were  Leon- 
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ard  B.  Boudin,  Gordon  J.  Johnson,  Michael  Krinsky,  Ellen  J. 
Winner,  Edward  Copeland,  and  Judith  Levin.  Elihu  Insel- 
buch  filed  a  brief  for  intervenor-respondent  Atomic  Energ\' 
Organization  of  Iran.* 

Justice  Rehnquist  delivered  the  opinion  of  the  Court. 

The  questions  presented  by  this  case  touch  fundamentally 
upon  the  manner  in  which  our  Republic  is  to  be  governed. 
Throughout  the  nearly  two  centuries  of  our  Nation's  existence 
under  the  Constitution,  this  subject  has  generated  consider- 
able debate.  We  have  had  the  benefit  of  commentators  such 
as  John  Jay,  Alexander  Hamilton,  and  James  Madison  writ- 
ing in  The  Federalist  Papers  at  the  Nation's  very  inception, 
the  benefit  of  astute  foreign  observers  of  our  system  such  as 


•Briefs  of  amici  curiae  urging  reversal  were  filed  by  Carol  Goodman  and 
Samuel  Hoar  for  Chas.  T.  Main  International,  Inc.;  by  Gerald  M.  Singer 
for  Daniel,  Mann,  Johnson  6c  Mendenhall;  and  by  Edward  N.  Costikyan 
and  George  P.  Feileman  for  Marschalk  Co.,  Inc. 

Daniel  P.  Levitt,  Michael  S.  Oberman,  Greg  A.  Danilow,  Alan  R. 
Friedman,  and  Martin  S.  Zohn  filed  a  brief  for  Bank  Melli  Iran  et  al.  as 
amici  curiae  urging  afiirmance. 

Briefs  of  amici  curiae  were  filed  by  David  Ginsburg,  Lee  R.  Marks, 
Alan  S.  Weitz,  James  A.  DeBois.  and  Frank  M.  Steadman,  Jr..  for  Anieri- 
can  BeU  International  Inc.;  by  Thomas  W.  Luce  III.  M.  David  Bryant,  Jr.. 
Eugene  Zemp  DuBosc,  Monroe  Leigh,  and  Michael  Sandler  for  Electronic 
Data  System.":  Corporation  Iran;  by  Bnce  M.  Clagett  and  Paul  G.  Gaston 
for  FLAG.  Inc.;  by  Bartlett  H.  McGuire,  Karen  E.  Wagner,  George  M. 
DufJ  III.  Ralph  L  McAfee.  George  F.  Hritz,  Robert  B.  von  Mehren. 
Richard  J.  Medalie.  Joseph  S.  Hellman,  Norman  R.  Nelson,  Richard  C. 
Tujaro.  A.  H.  Wilcox.  Gilbert  J.  Helu-ig,  John  E.  Hoffman.  Jr..  Thomas  W. 
Cashel,  Edu-in  McAmu.  John  W  Dickey,  Michael  M.  Maney.  and  Peter  H. 
Kammer  for  Morgan  Guaranty  Trust  Company  of  New  York;  by  Michael 
Burrows.  Robert  B.  Davidson.  Lawrence  W.  Newman,  David  R.  Hyde, 
Michael  P.  Tiemey,  Powell  Pierpomt,  Joseph  S.  Hellman,  Kurt  J.  Wolff, 
Jeremiah  D  Lambert.  William  Coston.  Edward  A.  Woolley.  James 
Schreiber.  and  James  M  McHale  for  Reading  i  Bates  Corp  et  a!.:  by 
Alan  Raywid  and  Margaret  E.  Rolmck  for  Sperr>-  Corp.  et  al.;  by  John 
Carey  and  Jerry  L.  Siegel  for  Sylvania  Technical  Systems,  Inc.;  and  by 
Alan  I.  Rothenberg  and  Robert  E.  Mangels  for  Jerr>-  Plotkin. 
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Opinion  of  the  Court 

Alexis  de  Tocqueville  and  James  Bryce  writing  during  the  first 
century  of  the  Nation's  existence,  and  the  benefit  of  many 
other  treatises  as  well  as  more  than  400  volumes  of  reports 
of  decisions  of  this  Court.  As  these  writings  reveal  it  is 
doubtless  both  futile  and  perhaps  dangerous  to  find  any  epi- 
grammatical  explanation  of  how  this  country  has  been  gov- 
erned. Indeed,  as  Justice  Jackson  noted,  "[a]  judge  .  .  .  may 
be  surprised  at  the  poverty  of  really  useful  and  unambiguous 
authority  applicable  to  concrete  problems  of  executive  power 
as  they  actually  present  themselves."  Youngstown  Sheet  & 
Tube  Co.  v.  Sawyer,  343  U.  S.  579,  634  (1952)  (concurring 
opinion). 

Our  decision  today  will  not  dramatically  alter  this  situa- 
tion, for  the  Framers  "did  not  make  the  judiciary  the  overseer 
of  our  government."  Id.,  at  594  (Frankfurter,  J.,  concur- 
ring). We  are  confined  to  a  resolution  of  the  dispute  pre- 
sented to  us.  That  dispute  involves  various  Executive  Orders 
and  regulations  by  which  the  President  nullified  attachments 
and  liens  on  Iranian  assets  in  the  United  States,  directed  that 
these  assets  be  transferred  to  Iran,  and  suspended  claims 
against  Iran  that  may  be  presented  to  an  International 
Claims  Tribunal.  This  action  was  taken  in  an  efi"ort  to  com- 
ply with  an  Executive  Agreement  between  the  United  States 
and  Iran.  We  granted  certiorari  before  judgment  in  this 
case,  and  set  an  expedited  briefing  and  argument  schedule, 
because  lower  courts  had  reached  conflicting  conclusions  on 
the  validity  of  the  President's  actions  and,  as  the  Solicitor 
General  informed  us,  unless  the  Government  acted  by  July 
19,  1981.  Iran  could  consider  the  United  States  to  be  in  breach 
of  the  Executive  Agreement. 

But  before  turning  to  the  facts  and  law  which  we  believe 
determine  the  result  in  this  case,  we  stress  that  the  expeditious 
treatment  of  the  issues  involved  by  all  of  the  courts  which 
have  considered  the  President's  actions  makes  us  acutely 
aware  of  the  necessity  to  rest  decision  on  the  narrowest  possi- 
ble ground  capable  of  deciding  the  case.    Ashwandp.r  v  TV  A 
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297  U.  S.  288.  347  (1936)  (Brandeis.  J.,  concurring).  This 
does  not  mean  that  reasoned  analysis  may  g:ive  way  to  judicial 
fiat.  Tt  dope  mean  that  the  statement  of  Justice  Jackson — 
that  we  decide  difficult  cases  presented  to  us  by  virtue  of  our 
commissions,  not  our  competence — is  especially  true  here. 
We  attempt  to  lay  down  no  general  "guidelines"  covering 
other  situations  not  involved  here,  and  attempt  to  confine  the 
opinion  only  to  the  ver>'  questions  necessary'  to  decision  of  the 

case. 

Perhaps  it  is  because  it  is  so  difficult  to  reconcile  the  fore- 
tuiiig  definition  of  .Art.  Ill  judicial  power  with  the  broad 
ranee  of  vitally  important  day-to-day  questions  regularly  de- 
cided by  Congress  or  the  Executive,  without  either  challenge 
or  interference  by  the  Judiciary,  that  the  decisions  of  the 
Court  in  this  area  have  been  rare,  episodic,  and  afford  little 
precedential  value  for  subsequent  cases.  The  tensions  pres- 
ont  in  any  exercise  of  executive  i-)Ower  under  the  tripartite 
=v=tem  of  Federal  Government  established  by  the  Constitu- 
tiMti  hnvp  been  reflected  in  opinions  by  Members  of  this  Court 
more  than  once.  The  Court  stated  in  Viiifcd  Stafa^  v. 
Curtjs.^-Wrujht  Export  Corp..  299  V.  >.  304.  319-320  (1936): 

'•fW]e  are  here  dealing  not  alone  with  an  authority 
vested  in  the  President  bv  an  exertion  of  legislative 
power,  but  with  such  an  authority  plus  the  very  delicate, 
plenary  and  exclusive  power  of  the  President  as  the  sole 
orean  of  the  federal  government  in  the  field  of  interna- 
tionnl  rolation« — a  power  which  does  not  require  as  a 
basis  for  its  exercise  an  act  of  Coneress.  but  which,  of 
course,  like  every  other  co\prnmental  power,  must  be 
pxercised  in  subordination  to  the  applicable  provisions  of 
the  Constitution." 

.\i,'i  vet  16  vpars  later  Justice  Jark^on  in  his  concurring  opin- 
ion in  Ynunr/fitovr.  aupra.  which  both  parties  acrree  brines 
tncpther  a«  murh  combination  of  analysis  anrl  common  sense 
u-  tl.rro  !=  in  this  area    focused  not  on  the  "plenary  and  ex- 
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elusive  power  of  the  President"  but  rather  responded  to  a 
claim  of  virtually  unlimited  powers  for  the  Executive  by 
noting: 

"The  example  of  such  unlimited  executive  power  that 
must  have  most  impressed  the  forefathers  was  the  pre- 
rogative exercised  by  George  III,  and  the  description  of 
its  evils  in  the  Declaration  of  Independence  leads  me  to 
doubt  that  they  were  creating  their  new  Executive  in 
his  image."    343  U.  S.,  at  641. 

As  we  now  turn  to  the  factual  and  legal  issues  in  this  case, 
we  freely  confess  that  we  are  obviously  deciding  only  one 
more  episode  in  the  never-ending  tension  between  the  Presi- 
dent exercising  the  executive  authority  in  a  world  that  pre- 
sents each  day  some  new  challenge  with  which  he  must  deal 
and  the  Constitution  under  which  we  all  live  and  which  no 
one  disputes  embodies  some  sort  of  system  of  checks  and 
balances. 

I 

On  November  4,  1979.  the  American  Embassy  in  Tehran 
was  seized  and  our  diplomatic  personnel  were  captured  and 
held  hostage.  In  response  to  that  crisis,  President  Carter, 
acting  pursuant  to  the  International  Emergency  Economic 
Powers  Act.  91  Stat.  1626,  50  U.  S.  C.  §§  1701-1706  (1976  ed., 
Supp.  Ill)  (hereinafter  lEEPA),  declared  a  national  emer- 
gency on  November  14,  1979,^  and  blocked  the  removal  or 
transfer  of  "all  property  and  interests  in  property  of  the  Gov- 
ernment of  Iran,  its  instrumentalities  and  controlled  entities 
and  the  Central  Bank  of  Iran  which  are  or  become  subject  to 


'  Title  50  U.  S.  C.  §  1701  (a)  (1976  ed.,  Supp.  Ill)  states  that  the  Presi- 
dent's authority  under  the  Act  "may  be  exercised  to  deal  with  any  unusual 
and  extraordinary  threat,  which  has  its  source  in  whole  or  substantial 
part  outside  the  Unjted  States,  to  the  national  security,  foreign  policy,  or 
economy  of  the  United  States,  if  the  President  declares  a  national  emer- 
gency wnth  respect  to  such  threat."  Petitioner  does  not  challenge  President 
Carter's  declaration  of  a  national  emergency. 
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the  jurisdiction  of  the  United  States  .  .  .  ."  Exec.  Order  No. 
12170.  3  CFR  457  (1980).  note  following  50  U.  S.  C.  §  1701 
(1976  ed..  Supp.  III).-  President  Carter  authorized  the  Sec- 
retary of  the  Treasury  to  promulgate  regulations  carrying  out 
the  blocking  order.  On  November  15,  1979.  the  Treasury 
Department's  Office  of  Foreign  Assets  Control  issued  a  regu- 
lation providing  that  "[ujnless  licensed  or  authorized  .  .  .  any 
attachment,  judgment,  decree,  lien,  execution,  garnishment. 
or  other  judicial  process  is  null  and  void  with  respect  to  any 
property  in  which  on  or  since  [November  14,  1079,]  there 
existed  an  interest  of  Iran."  31  CFR  §  535.203  (e)  (1980). 
The  regulations  also  made  clear  that  any  licenses  or  authori- 
zations granted  could  be  "amended,  modified,  or  revoked  at 
any  time."     §  535.805.' 

On  November  26,  1979,  the  President  granted  a  general 
license  authorizing  certain  judicial  proceedings  against  Iran 
but  which  did  not  allow  the  "entry  of  any  judgment  or  of  any 
decree  or  order  of  similar  or  analogous  effect .  .  .  ."  §  535.504 
fa).  On  December  19,  1979.  a  clarifying  regulation  was  is- 
sued stating  that  "the  general  authorization  for  judicial  pro- 
ceedings contained  in  §  535.504  (a)  includes  pre-judgment  at- 
tachment."    §  535.418. 

On  December  19.  1979.  petitioner  Dames  &  Moore  filed 
suit  in  the  United  States  District  Court  for  the  Central  Dis- 
trict of  California  against  the  Government  of  Iran,  the  Atomic 


^Titlc  50  U.  S  C.  §  1702  (a)(1)(B)  (1976  ed.,  Supp,  III)  empowers  the 
President  to 

"investijr.nte.  recul.Ttc,  direct  .nnd  compel,  nullify,  void,  prevent  or  prohibit, 
.in\-  acquisition,  holdinc.  withholdinc,  use,  transfer,  withdrawal,  transporta- 
tion, importation  or  exportation  of,  or  deaiinc  in,  or  exercisinc  any  right, 
power,  or  prnileec  with  respect  to,  or  transactions  involving,  an>-  prop- 
erty in  which  any  foreign  country  or  a  national  thereof  has  any 
interest   ,  ,  .  ," 

=  Title  .31  CFR  §  535  S05  (IQ'^Oi  provides  in  full:  'The  provisions  of  this 
p.nrt  and  an\-  rulinc-,  licen'-e'-.  nuthoriz.ntionc,  instructions,  orders,  or  forms 
issued  thereunder  mav  be  amended,  modified,  or  revoked  at  anv  time." 
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Energy  Organization  of  Iran,  and  a  number  of  Iranian  banks. 
In  its  complaint,  petitioner  alleged  that  its  wholly  owned 
subsidiary.  Dames  &  Moore  International,  S.  R.  L.,  was  a 
party  to  a  written  contract  with  the  Atomic  Energy  Organi- 
zation, and  that  the  subsidiary's  entire  interest  in  the  con- 
tract had  been  assigned  to  petitioner.  Under  the  contract, 
the  subsidiary  was  to  conduct  site  studies  for  a  proposed 
nuclear  power  plant  in  Iran.  As  provided  in  the  terms  of 
the  contract,  the  Atomic  Energy  Organization  terminated  the 
agreement  for  its  own  convenience  on  June  30.  1979.  Peti- 
tioner contended,  however,  that  it  was  owed  $3,436,694.30 
plus  interest  for  services  performed  under  the  contract  prior 
to  the  date  of  termination.*  The  District  Court  issued  orders 
of  attachment  directed  against  property  of  the  defendants. 
and  the  property  of  certain  Iranian  banks  was  then  attached 
to  secure  any  judgn\ent  that  might  be  entered  against  them. 
On  January  20,  1981,  the  Americans  held  hostage  were  re- 
leased by  Iran  pursuant  to  an  Agreement  entered  into  the  day 
before  and  embodied  in  two  Declarations  of  the  Democratic 
and  Popular  Republic  of  Algeria.  Declaration  of  the  Gov- 
ernment of  the  Democratic  and  Popular  Republic  of  Algeria 
(App.  to  Pet.  for  Cert.  21-29),  and  Declaration  of  the  Gov- 
ernment of  the  Democratic  and  Popular  Republic  of  Algeria 
Concerning  the  Settlement  of  Claims  by  the  Government  of 
the  United  States  of  America  and  the  Government  of  the 
Islamic  Republic  of  Iran   (id.,  at  30-35).    The  Agreement 

*The  contract  stated  that  any  dispute  incapable  of  resolution  by  agree- 
ment of  the  parties  wouJd  be  submitted  to  conciliation  and  that,  if  either 
party  was  unwiUmg  to  accept  the  results  of  conciliation,  "the  matter  shall 
be  decided  finally  by  resort  to  the  courts  bf  Iran."  Pet.  for  Cert.  7. 
n.  2.  In  Its  complaint,  which  was  based  on  breach  of  contract  and  related 
theories,  petitioner  alleged  that  it  had  sought  a  meetmg  with  the  Atomic 
Energy  Organization  for  purposes  of  settling  matters  relatmg  to  the  con- 
tract but  that  the  Organization  "has  continually  postponed  [the]  meeting 
and  obviously  does  not  intend  that  it  take  place."  Complaint  in  Dames 
&  Moore  V.  Atomic  Energy  Organization  of  Iran,  No.  CV  7^-04918  LEW 
(Px)   (CD  Cal.),  127. 
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York,  to  be  held  or  transferred  as  directed  by  the  Secretary 
of  the  Treasury."     Exec.  Order  No.  12279.  46  Fed.  Reg.  7919. 

On  February  24.  1981.  President  Reagan  issued  an  Exec- 
utive Order  in  which  he  "ratified"  the  January  19th  Execu- 
tive Orders.  Exec.  Order  No.  12294.  46  Fed.  Reg.  14111. 
Moreover,  he  "suspended"  all  "claims  which  may  be  pre- 
sented to  the  .  .  .  Tribunal"  and  provided  that  such  claims 
"shall  have  no  legal  effect  in  any  action  now  pending  in  any 
court  of  the  United  States."  Ibid.  The  suspension  of  any 
particular  claim  terminates  if  the  Claims  Tribunal  deter- 
mines that  it  has  no  jurisdiction  over  that  claim;  claims  are 
discharged  for  all  purposes  when  the  Claims  Tribunal  either 
awards  some  recovery  and  that  amount  is  paid,  or  determines 
that  no  recovery  is  due.     Ibid. 

Meanwhile,  on  January  27.  1981.  petitioner  moved  for  sum- 
man.'  judgment  *in  the  District  Court  against  the  Govern- 
ment of  Iran  and  the  Atomic  Energy  Organization,  but  not 
against  the  Iranian  banks.  The  District  Court  granted  peti- 
tioner's motion  and  awarded  petitioner  the  amount  claimed 
under  the  contract  plus  interest.  Thereafter,  petitioner  at- 
tempted to  execute  the  judgment  by  obtaining  writs  of  gar- 
nishment and  execution  in  state  court  in  the  State  of  Wash- 
ineton.  and  a  sheriff's  sale  of  Iranian  property  in  Washington 
was  noticed  to  satisfy  the  judgment.  However,  by  order  of 
May  28.  1981.  as  amended  by  order  of  June  8.  the  District 
Court  stayed  execution  of  its  judgment  pending  appeal  by 
the  Government  of  Iran  and  the  Atomic  Energy  Organiza- 
tion. The  District  Court  also  ordered  that  all  ]-)rejudf:ment 
attachments  obtained  against  the  Iranian  defendants  be 
vacated  and  that  further  proceedings  against  the  bank  de- 
fendants be  stayed  in  light  of  the  Executive  Orders  discussed 
above.     App.  to  Pet.  for  Cert.  106-107. 

On  April  28.  1981.  petitioner  filed  this  action  in  tho  Dis- 
trict Court  for  declaratory  and  injunctive  relief  against  the 
United  States  and  the  Secretarv  of  the  Treasurv.  seekinc  to 


184 

667 


prevent  enforcement  of  the  Executive  Orders  and  Treasury 
Department  regulations  implementing  the  Agreement  with 
Iran.  In  its  complaint,  petitioner  alleged  that  the  actions 
of  the  President  and  the  Secretary  of  the  Treasury  imple- 
menting the  Agreement  with  Iran  were  beyond  their  statutory 
and  constitutional  powers  and,  in  any  event,  were  unconsti- 
tutional to  the  extent  they  adversely  affect  petitioner's  final 
judgment  against  the  Government  of  Iran  and  the  Atomic 
Energy  Organization,  its  execution  of  that  judgment  in  the 
State  of  Washington,  its  prejudgment  attachments,  and  its 
ability  to  continue  to  litigate  against  the  Iranian  banks.  Id., 
at  1-12.  On  May  28,  1981,  the  District  Court  denied  peti- 
tioner's motion  for  a  preliminary  injunction  and  dismissed 
petitioner's  complaint  for  failure  to  state  a  claim  upon  which 
relief  could  be  granted.  Id.,  at  106-107.  Prior  to  the  Dis- 
trict Court's  ruling,  the  United  States  Courts  of  Appeals  for 
the  First  and  the  District  of  Columbia  Circuits  upheld  the 
President's  authority  to  issue  the  Executive  Orders  and  regu- 
lations challenged  by  petitioner.  See  Chas.  T.  Main  Int'l, 
Inc.  v.  Khuzestan  Water  &  Power  Authority,  651  F.  2d  800 
(CAl  1981);  American  Int'l  Group,  Inc.  v.  Islamic  Republic 
of  Iran,  211  U.  S.  App.  D.  C.  468,  657  F.  2d  430  (1981). 

On  June  3.  1981,  petitioner  filed  a  notice  of  appeal  from 
the  District  Court's  order,  and  the  appeal  was  docketed  in 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit. 
On  June  4,  the  Treasury  Department  amended  its  regulations 
to  mandate  "the  transfer  of  bank  deposits  and  certain  other 
financial  assets  of  Iran  in  the  United  States  to  the  Federal 
Reserve  Bank  of  New  York  by  noon,  June  19."  App.  to  Pet. 
for  Cert.  151-152.  The  District  Court,  however,  entered  an 
injunction  pending  appeal  prohibiting  the  United  States  from 
requiring  the  transfer  of  Iranian  property  that  is  subject  to 
"any  writ  of  attachment,  garnishment,  judgment,  levy,  or 
other  judicial  lien"  issued  by  any  court  in  favor  of  petitioner. 
Id.,  at  168.  Arguing  that  this  is  a  case  of  "imperative  public 
importance,"  petitioner  then  sought  a  writ  of  certiorari  be- 
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fore  judgment.  Pet.  for  Cert.  10.  See  28  U.  S.  C.  §2101 
(e) ;  this  Court's  Rule  18.  Because  the  issues  presented  here 
are  of  great  significance  and  demand  prompt  resolution,  we 
granted  the  petition  for  the  writ,  adopted  an  expedited  brief- 
ing schedule,  and  set  the  case  for  oral  argument  on  June  24, 
1981.     452  U.  S.  932  (1981).    * 

II 

The  parties  and  the  lower  courts,  confronted  with  the  in- 
stant questions,  have  all  agreed  that  much  relevant  analysis 
is  contained  in  Youngstovm  Sheet  A  Tube  Co.  v.  Sawyer,  343 
U.  S.  579  (1952).  Justice  Black's  opinion  for  the  Court  in 
that  case,  involving  the  validity  of  President  Truman's  effort 
to  seize  the  country's  steel  mills  in  the  wake  of  a  nationwide 
strike,  recognized  that  "[t]he  President's  power,  if  any,  to 
issue  the  order  must  stem  either  from  an  act  of  Congress  or 
from  the  Constitution  itself."  Id.,  at  585.  Justice  Jackson's 
concurring  opinion  elaborated  in  a  general  way  the  conse- 
quences of  different  types  of  interaction  between  the  two 
democratic  branches  in  assessing  Presidential  authority  to 
act  in  any  given  case.  When  the  President  acts  pursuant 
to  an  express  or  implied  authorization  from  Congress,  he 
exercises  not  only  his  powers  but  also  those  delegated  by 
Congress.  In  such  a  case  the  executive  action  "would  be 
supported  by  the  strongest  of  presumptions  and  the  widest 
latitude  of  judicial  interpretation,  and  the  burden  of  persua- 
sion would  rest  heavily  upon  any  who  might  attack  it."  Id., 
at  637.  When  the  President  acts  in  the  absence  of  congres- 
sional authorization  he  may  enter  "a  zone  of  twilight  in 
which  he  and  Congress  may  have  concurrent  authority,  or 
in  which  its  distribution  is  uncertain."  Ibid.  In  such  a 
case  the  analysis  becomes  more  complicated,  and  the  validity 
of  the  President's  action,  at  least  so  far  as  separation-of- 
powers  principles  are  concerned,  hinges  on  a  consideration 
of  all  the  circumstances  which  might  shed  light  on  the  views 
of  the  Legislative  Branch  toward  such  action,  including  "con- 
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gressional  inertia,  indifference  or  quiescence."  Ibid.  Finally, 
when  the  President  acts  in  contravention  of  the  will  of  Con- 
gress, "his  power  is  at  its  lowest  ebb,"  and  the  Court  can 
sustain  his  actions  "only  by  disabling  the  Congress  from  act- 
ing upon  the  subject."    Id.,  at  637-638. 

Although  we  have  in  the  past  found  and  do  today  find  Jus- 
tice Jackson's  classification  of  executive  actions  into  three 
general  categories  analytically  useful,  we  should  be  mindful 
of  Justice  Holmes'  admonition,  quoted  by  Justice  Frankfurter 
in  Youngstown,  supra,  at  597  (concurring  opinion),  that 
"[t]he  great  ordinances  of  the  Constitution  do  not  establish 
and  divide  fields  of  black  and  white."  Springer  v.  Philip- 
pine Islands,  277  U.  S.  189,  209  (1928)  (dissenting  opinion). 
Justice  Jackson  himself  recognized  that  his  three  categories 
represented  "a  somewhat  over-simplified  grouping."  343  U.  S., 
at  635.  and  it  is  doubtless  the  case  that  executive  action  in 
any  particular  instance  falls,  not  neatly  in  one  of  three 
pigeonholes,  but  rather  at  some  point  along  a  spectrum  run- 
ning from  explicit  congressional  authorization  to  explicit  con- 
gressional prohibition.  This  is  particularly  true  as  respects 
cases  such  as  the  one  before  us,  involving  responses  to  inter- 
national crises  the  nature  of  which  Congress  can  hardly  have 
been  expected  to  anticipate  in  any  detail. 

ni 

In  nullifying  post^November  14,  1979,  attachments  and 
directing  those  persons  holding  blocked  Iranian  funds  and  se- 
curities to  transfer  them  to  the  Federal  Reserve  Bank  of  New 
York  for  ultimate  transfer  to  Iran,  President  Carter  cited  five 
sources  of  express  or  inherent  power.  The  Government,  how- 
ever, has  principally  relied  on  §  203  of  the  lEEPA.  91  Stat. 
1626.  50  U.  S.  C.  §  1702  (a)(1)  (1976  ed..  Supp.  Ill),  as  au- 
thorization for  these  actions.  Section  1702  (a)(1)  provides 
in  part: 

"At  the  times  and  to  the  extent  specified  in  section 
1701  of  this  title,  the  President  may,  under  such  regu- 
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lations  as  he  may  prescribe,  by  means  of  instructions, 
licenses,  or  otherwise — 
"(A)  investigate,  regulate,  or  prohibit — 
"(i)  any  transactions  in  foreign  exchange, 
"(ii)    transfers   of  credit  or  payments  between,  by, 
through,  or  to  any  banking  institution,  to  the  extent  that 
such  transfers  or  payments  involve  any  interest  of  any 
foreign  country  or  a  national  thereof, 

"(iii)  the  importing  or  exporting  of  currency  or  secu- 
rities, and 

"(B)  investigate,  regulate,  direct  and  compel,  nullify, 
void,  prevent  or  prohibit,  any  acquisition,  holding,  ■tvith- 
holding.  use,  transfer,  withdrawal,  transportation,  impor- 
tation or  exportation  of,  or  dealing  in,  or  exercising  any 
right,  power,  or  privilege  with  respect  to,  or  transactions 
involving,  any  property  in  which  any  foreign  country  or 
a  national  thereof  has  any  interest; 
"by  any  person,  or  with  respect  to  any  property,  subject 
to  the  jurisdiction  of  the  United  States." 

The  Government  contends  that  the  acts  of  "nullifying"  the 
attachments  and  ordering  the  "transfer"  of  the  frozen  assets 
are  specifically  authorized  by  the  plain  language  of  the  above 
statute.  The  two  Courts  of  Appeals  that  have  considered  the 
issue  agreed  with  this  contention.  In  Chas.  T.  Main  Int'l, 
Inc.  V.  Khuzestan  Water  d:  Power  Authority,  the  Court  of 
Appeals  for  the  First  Circuit  explained: 

"The  President  relied  on  his  lEEPA  powers  in  Novem- 
ber 1979,  when  he  'blocked'  all  Iranian  assets  in  this 
country,  and  again  in  January  1981,  when  he  'nullified' 
interests  acquired  in  blocked  property,  and  ordered  that 
property's  transfer.  The  President's  actions,  in  this  re- 
gard, are  in  keeping  with  the  language  of  lEEPA:  ini- 
tially he  'prevent[ed]  and  prohibit [ed]'  'transfers'  of 
Iranian  assets;  later  he  'direct  [ed]  and  compel  [led]'  the 
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'transfer'  and   'withdrawal'  of  the  assets,   'nullify [ing]' 
certain  'rights'  and  'privileges'  acquired  in  them. 

"Main  argues  that  lEEPA  does  not  supply  the  Presi- 
dent with  power  to  override  judicial  remedies,  such  as 
attachments  and  injunctions,  or  to  extinguish  'interests' 
in  foreign  assets  held  by  United  States  citizens.  But  we 
can  find  no  such  limitation  in  lEEPA's  terms.  The  lan- 
guage of  lEEPA  is  sweeping  and  unqualified.  It  pro- 
vides broadly  that  the  President  may  void  or  nullify  the 
'exercising  [by  any  person  of]  any  right,  power  or  privi- 
lege with  respect  to  .  .  .  any  property  in  which  any 
foreign  country  has  any  interest  .  .  .  .'  50  U.  S.  C. 
§  1702  (a)(1)(B)."  651  F.  2d,  at  806-807  (emphasis  in 
original). 

In  American  Int'l  Group,  Inc.  v.  Islamic  Republic  of  Iran, 
the  Court  of  Appeals  for  the  District  of  Columbia  Circuit 
employed  a  similar  rationale  in  sustaining  President  Carter's 
action : 

"The  Presidential  revocation  of  the  license  he  issued 
permitting  prejudgment  restraints  upon  Iranian  assets  is 
an  action  that  falls  within  the  plain  language  of  the 
lEEPA.  In  vacating  the  attachments,  he  acted  to  'nul- 
lify [and]  void  .  .  .  any  .  ,  .  exercising  any  right,  power. 
or  privilege  with  respect  to  .  .  .  any  property  in  which 
any  foreign  country  .  .  .  has  any  interest  ...  by  any  per- 
son .  .  .  subject  to  the  jurisdiction  of  the  United  States.'  " 
211  U.  S.  App.  D.  C.  at  477,  657  F.  2d.  at  439  (footnote 
omitted). 

Petitioner  contends  that  we  should  ignore  the  plain  lan- 
guajre  of  this  statute  berause  an  examination  of  its  legisla- 
tive history  as  well  as  the  history-  of  §  5  (b)  of  the  Trading 
With  the  Enemy  Act  Thereinafter  TWEA),  40  Stat.  411.  as 
amended.  50  U.  S.  C.  App.  §  5  (b)  (1976  ed.  and  Supp.  Ill), 
from  which  the  pertinent  language  of  §  1702  is  directly  drawn. 


189 
672 


reveals  that  the  statute  was  not  intended  to  give  the  Presi- 
dent such  extensive  power  over  the  assets  of  a  foreign  state 
during  times  of  national  emergency.  According  to  petitioner, 
once  the  President  instituted  the  November  14.  1979.  block- 
ing order.  §  1702  authorized  him  "only  to  continue  the  freeze 
or  to  discontinue  controls."     Brief  for  Petitioner  32. 

We  do  not  agree  and  refuse  to  read  out  of  §  1702  all  mean- 
ing to  the  words  "transfer,"  "compel,"  or  "nullify."  Nothing 
in  the  legislative  history  of  either  §  1702  or  §  5  (b)  of  the 
TWEA  requires  such  a  result.  To  the  contrary,  we  think 
both  the  legislative  history  and  cases  interpreting  the  TWEA 
fully  sustain  the  broad  authority  of  the  Executive  when  act- 
ing under  this  congressional  grant  of  power.  See,  e.  g.,  Orvis 
V.  Broumell,  345  U.  S.  183  (1953).'    Although  Congress  in- 


*  Petitioner  argues  that  under  the  TWEA  the  President  was  given  two 
power?:  (1)  the  power  temporarily  to  freeze  or  block  the  transfer  of  for- 
oi?n-owned  a?5et5;  and  (2)  the  power  summarily  to  seize  and  permanently 
vest  title  to  foreign-owned  assets.  It  is  contended  that  only  the  "vesting" 
provL*ion5  of  the  TWEA  gave  the  President  the  power  permanently  to 
di«po«e  of  assets  and  when  Congress  enacted  the  lEEPA  in  1977  it  pur- 
posefully did  not  grant  the  President  this  power.  According  to  petitioner, 
the  nullification  of  the  attachments  and  the  transfer  of  the  assets  will  per- 
m.inentlv  dispose  of  the  assets  and  would  not  even  be  permissible  under 
the  T\VEA  We  disagree.  Although  it  is  true  the  lEEPA  does 
not  (rive  the  President  the  power  to  "vest"  or  to  take  title  to  the  assets. 
It  doe<  not  follow  that  the  President  is  not  authorized  under  both  the 
IFEPA  and  the  TWE.\  to  otherwise  permanently  dispose  of  the  assets 
in  the  manner  done  here.  Petitioner.errs  in  assuming  that  the  only  power 
gr.inted  by  the  language  used  in  both  §  1702  and  §5(b)  of  the  TWE.\  is 
the  power  temporarily  to  freeze  assets.  .\s  noted  above,  the  plain  lan- 
riaee  of  the  jttatute  defies  such  a  holding  Section  1702  authorizes  the 
Prf^ident  to  "direct  and  compel"  the  "transfer,  withdrawal,  transporta- 
tion. .  .  or  exportation  of  .  .  .  any  property  in  which  any  foreign 
rountr>'        .  has  any  interest  .  .  .  ." 

We  likewise  reject  the  contention  that  Orits  v.  Broumell  and  Zittman  v. 
M'-nr(ith.  M\  r  S  446  (1951),  grant  petitioner  the  nght  to  retain  its 
atvichmenu  on  the  Iranian  assets.  To  the  contrarv',  we  think  Orvis  sup- 
port the  proposition  that  an  .\mencan  cl&inuLnt  may  not  use  an  attacb- 
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tended  to  limit  the  President's  emergency  power  in  peace- 
time, we  do  not  think  the  changes  brought  about  by  the 
enactment  of  the  lEEPA  in  any  way  affected  the  authority 
of  the  President  to  take  the  specific  actions  taken  here.  We 
likewise  note  that  by  the  time  petitioner  instituted  this  ac- 
tion, the  President  had  already  entered  the  freeze  order. 
Petitioner  proceeded  against  the  blocked  assets  only  after  the 
Treasury  Department  had  issued  revocable  licenses  authoriz- 
ing such  proceedings  and  attachments.  The  Treasury  Reg- 
ulations provided  that  "unless  licensed"  any  attachment  is 
null  and  void.  31  CFR  §  535.203  (e)  (1980),  and  all  li- 
censes "may  be  amended,  modified,  or  revoked  at  any  time." 
§  535.805.  As  such,  the  attachments  obtained  by  petitioner 
were  specifically  made  subordinate  to  further  actions  which 
the  President  might  take  under  the  lEEPA.  Petitioner  was 
on  notice  of  the  contingent  nature  of  its  interest  in  the  frozen 
assets. 

This  Court  has  previously  recognized  that  the  congressional 
purpose  in  authorizing  blocking  orders  is  "to  put  control  of 
foreign  assets  in  the  hands  of  the  President  .  .  .  ."  Propper 
v.  Clark.  337  U.  S.  472.  493  (1949).  Such  orders  permit  the 
President  to  maintain  the  foreign  assets  at  his  disposal  for 
use  in  negotiating  the  resolution  of  a  declared  national  emer- 
gency. The  frozen  assets  ser\'e  as  a  "bargaining  chip"  to  be 
used  by  the  President  when  dealing  with  a  hostile  country. 
Accordingly,  it  is  difficult  to  accept  petitioner's  argument  be- 
cause the  practical  effect  of  it  is  to  allow  individual  claim- 
ants throughout  the  country  to  minimize  or  wholly  eliminate 
this  "bargaining  chip"  through  attachments,  garnishments,  or 
similar  encumbrances  on  property.     Neither  the  purpose  the 


ment  that  is  subject  to  a  revocable  license  and  that  has  been  obtained  after 
the  entr>-  of  a  freeze  order  to  limit  in  any  way  the  actions  the  President 
may  take  under  §  1702  re^pernnK  the  frozen  assets  An  attachment  so 
obtained  is  in  everv  sense  subordinate  to  the  President's  power  under  the 
ILEPA. 
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statute  was  enacted  to  serve  nor  its  plain  language  supports 
such  a  result." 

Because  the  President's  action  in  nullifying  the  attach- 
ments and  ordering  the  transfer  of  the  assets  was  taken  pur- 
suant to  specific  congressional  authorization,  it  is  "supported 
by  the  strongest  of  presumptions  and  the  widest  latitude  of 
judicial  interpretation,  and  the  burden  of  persuasion  would 
rest  heavily  upon  any  who  might  attack  it."  Youngstown, 
343  U.  S.,  at  637  (Jackson,  J.,  concurring).  Under  the  cir- 
cumstances of  this  case,  we  cannot  say  that  petitioner  has 
sustained  that  heavy  burden.  A  contrary  ruling  would  mean 
that  the  Federal  Government  as  a  whole  lacked  the  power 
exercised  by  the  President,  see  id.,  at  636-637,  and  that  we 
are  not  prepared  to  say. 


*  Althouph  petitioner  concedes  that  the  President  could  have  forbidden 
attachments,  it  nevertheless  ar(2:ues  that  once  he  allowed  them  the  President 
permitted  claimants  to  acquire  property  interests  in  their  attachments. 
Petitioner  further  argues  that  only  the  licenses  to  obtain  the  attachments 
were  made  revocable,  not  the  attachments  themselves.  It  is  urged  that  the 
Januar>-  19.  19S1,  order  revokmg  all  licenses  only  affected  petitioner's 
right  to  obtain  future  attachments.  We  disagree.  .\s  noted  above,  the 
regulations  specificallv  provided  that  any  attachment  is  null  and  void 
"unless  hcensed."  and  all  licenses  may  be  revoked  at  any  time.  More- 
over, common  sense  defies  petitioner's  reading  of  the  regulations.  The 
President  could  hardlv  have  intended  petitioner  and  other  similarly  situ- 
ated claimants  to  have  the  power  to  take  control  of  the  frozen  assets  out 
of  his  hands. 

Our  construction  of  petitioner's  attachments  as  being  "revocable,"  "con- 
tingent." and  "in  even,-  sense  subordinate  to  the  President's  power  under 
the  lEEPA,"  in  effect  answers  petitioner's  claim  that  even  if  the  Presi- 
dent had  the  authonty  to  nullifv  the  attachments  and  transfer  the  assets, 
the  exercise  of  such  would  constitute  an  unconstitutional  taking  of  property 
in  violation  of  the  Fifth  Amendment  absent  just  compensation.  We  con- 
clude that  because  of  the  President's  authonty  to  prevent  or  condition 
attachments,  and  because  of  the  orders  he  issued  to  this  effect,  petitioner 
did  not  acquire  any  "property"  interest  in  its  attachments  of  the  sort  that 
would  support  a  constitutional  claim  for  compensation. 
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Although  we  have  concluded  that  the  lEEPA  constitutes 
specific  congressional  authorization  to  the  President  to  nullify 
the  attachments  and  order  the  transfer  of  Iranian  assets,  there 
remains  the  question  of  the  President's  authority  to  suspend 
claims  pending  in  American  courts.  Such  claims  have,  of 
course,  an  existence  apart  from  the  attachments  which  ac- 
companied them.  In  terminating  these  claims  through  Ex- 
ecutive Order  No.  12294,  the  President  purported  to  act  under 
authority  of  both  the  lEEPA  and  22  U.  S.  C.  §  1732,  the 
so-called  "Hostage  Act."  ^    46  Fed.  Reg.  14111  (1981). 

We  conclude  that  although  the  lEEPA  authorized  the  nul- 
lification of  the  attachments,  it  cannot  be  read  to  authorize 
the  suspension  of  the  claims.  The  claims  of  American  citi- 
zens against  Iran  are  not  in  themselves  transactions  involving 
Iranian  property  or  efforts  to  exercise  any  rights  with  respect 
to  such  property.  An  in  personam  lawsuit,  although  it  might 
eventually  be  reduced  to  judgment  and  that  judgment  might 
be  executed  upon,  is  an  effort  to  establish  liability  and  fix 
damages  and  does  not  focus  on  any  particular  property  within 
the  jurisdiction.  The  terms  of  the  lEEPA  therefore  do  not 
authorize  the  President  to  suspend  claims  in  American  courts. 
This  is  the  view  of  all  the  courts  which  have  considered  the 
question.  Chas.  T.  Main  Int'l,  Inc.  v.  Khuzestan  Water  & 
Power  Authority,  651  F.  2d.  at  809-814;  American  Int'l 
Group,  Inc.  V.  Islamic  Republic  of  Iran,  211  U.  S.  App.  D.  C. 
at  481.  n.  15.  657  F.  2d,  at  443.  n.  15;  The  Marschalk  Co.  v. 
Iran  National  Airlines  Corp.,  518  F.  Supp.  69.-  79   (SDX^' 


^  Judge  Milrv'a,  in  his  separate  opinion  in  American  InVl  Group,  Inc.  v, 
Itlamic  Republic  of  Iran.  211  U.  S.  App.  D.  C.  468.  490.  657  F  2d  430,  452 
(1981).  arpued  that  the  moniker  "Hostage  Act"  was  newly  coined  for 
purposes  of  this  litigation.  Suffice  it  to  say  that  we  focus  on  the  lango^age 
of  22  U.  S.  C.  §  1732.  not  any  shorthand  descnption  of  it.  See  W.  Shake- 
speare, Romeo  and  Juliet,  Act  II,  scene  2,  line  43  ("What's  in  a  name?"). 
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1981);  Electronic  Data  Systems  Corp.  v.  Social  Security  Or- 
ganization of  Iran,  508  F.  Supp.  1350,  1361  (ND  Tex.  1981). 
The  Hostage  Act,  passed  in  1868,  provides: 

"Whenever  it  is  made  known  to  the  President  that  any 
citizen  of  the  United  States  has  been  unjustly  deprived 
of  his  liberty  by  or  under  the  authority  of  any  foreign 
government,  it  shall  be  the  duty  of  the  President  forth- 
with to  demand  of  that  government  the  reasons  of  such 
imprisonment;  and  if  it  appears  to  be  wrongful  and  in 
violation  of  the  rights  of  American  citizenship,  the  Pres- 
ident shall  forthwith  demand  the  release  of  such  citizen, 
and  if  the  release  so  demanded  is  unreasonably  delayed 
or  refused,  the  President  shall  use  such  means,  not 
amounting  to  acts  of  war.  as  he  may  think  necessary  and 
proper  to  obtain  or  effectuate  the  release;  and  all  the 
facts  and  proceedings  relative  thereto  shall  as  soon  as 
practicable  be  communicated  by  the  President  to  Con- 
gress."   Rev.  Stat.  §  2001,  22  U.  S.  C.  §  1732. 

We  are  reluctant  to  conclude  that  this  provision  constitutes 
specific  authorization  to  the  President  to  suspend  claims  in 
American  courts.  Although  the  broad  language  of  the  Hos- 
tage .\ct  suggests  it  may  cover  this  case,  there  are  several 
difficulties  with  such  a  view.  The  legislative  histor\'  indi- 
cates that  the  Act  was  passed  in  response  to  a  situation  unlike 
the  recent  Iranian  crisis.  Congress  in  1868  was  concerned 
with  the  activity  of  certain  countries  refusing  to  recognize 
the  citizenship  of  naturalized  Americans  traveling  abroad,  and 
repatriating  such  citizens  against  their  uill.  See.  e.  g.,  Cong. 
Globe.  40th  Cong..  2d  Sess.,  4331  (1868)  (Sen.  Fessenden); 
id.,  at  43.54  (Sen.  Conness) ;  see  also  22  U.  S.  C.  §1731. 
These  countries  were  not  interested  in  returning  the  citizens 
in  exchange  for  any  sort  of  ransom.  This  also  explains  the 
reference  in  the  Act  to  imprisonment  "in  violation  of  the 
rights  of  American  citizenship."  Although  the  Iranian  hos- 
tage-taking violated  international  law  and  common  decency, 
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the  hostages  were  not  seized  out  of  any  refusal  to  recognize 
their  American  citizenship — they  were  seized  precisely  be- 
cause of  their  American  citizenship.  The  legislative  history 
is  also  somewhat  ambiguous  on  the  question  whether  Con- 
gress contemplated  Presidential  action  such  as  that  involved 
here  or  rather  simply  reprisals  directed  against  the  offending 
foreign  countrv'  and  its  citizens.  See.  e.  g.,  Cong.  Globe.  40th 
Cong..  2d  Sess..  4205  (1868);  American  Int'l  Group,  Inc.  v. 
Islanuc  Republic  of  Iran,  svpra.  at  490-491,  657  F.  2d,  at  452- 
453  (opinion  of  Mikva.  J.). 

Concluding  that  neither  the  lEEPA  nor  the  Hostage  Act 
constitutes  specific  authorization  of  the  President's  action  sus- 
pending claims,  however,  is  not  to  say  that  these  statutory 
provisions  are  entirely  irrelevant  to  the  question  of  the  valid- 
ity of  the  President's  action.  We  think  both  statutes  highly 
relevant  in  the  looser  sense  of  indicating  congressional  ac- 
ceptance of  a  broad  scope  for  executive  action  in  circum- 
stances such  as  those  presented  in  this  case.  As  noted  in 
Part  III.  supra,  at  670-672.  the  lEEPA  delegates  broad  au- 
thority to  the  President  to  act  in  times  of  national  emergency 
with  respect  to  property  of  a  foreign  country.  The  Hostage 
Act  similarly  indicates  congressional  willingness  that  the 
President  have  broad  discretion  when  responding  to  the  hos- 
tile acts  of  foreign  sovereigns.  As  Senator  Williams,  drafts- 
man of  the  language  eventually  enacted  as  the  Hostage  Act, 
put  it: 

"If  you  propose  any  remedy  at  all,  you  must  invest  the 
Executive  with  some  discretion,  so  that  he  may  apply 
the  remedy  to  a  case  as  it  may  arise.  As  to  England  or 
France  he  might  adopt  one  policy  to  relieve  a  citizen 
imprisoned  by  either  one  of  those  countries:  as  to  the 
Barbary  powers,  he  might  adopt  another  policy;  as  to 
the  islands  of  the  ocean,  another.  With  different  coun- 
tries that  have  different  systems  of  government  he  might 
adopt  different  means."  Cong.  Globe,  40th  Cong.,  2d 
Sess..  4359  (1868). 
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Proponents  of  the  bill  recognized  that  it  placed  a  "loose  dis- 
cretion" in  the  President's  hands,  id.,  at  4238  (Sen.  Stewart). 
but  argued  that  "[s]omething  must  be  intrusted  to  the  Exec- 
utive" and  that  "[tlhe  President  ought  to  have  the  power  to 
do  what  the  exigencies  of  the  case  require  to  rescue  [a]  citizen 
from  imprisonment."  Id.,  at  4233,  4357  (Sen.  Williams). 
An  original  version  of  the  Act,  which  authorized  the  Presi- 
dent to  suspend  trade  with  a  foreign  country  and  even  arrest 
citizens  of  that  country  in  the  United  States  in  retaliation. 
was  rejected  because  "there  may  be  a  great  variety  of  cases 
arising  where  other  and  different  means  would  be  equally 
effective,  and  where  the  end  desired  could  be  accomplished 
without  resorting  to  such  dangerous  and  violent  measures." 
Id.,  at  4233  (Sen.  Williams). 

Although  we  have  declined  to  conclude  that  the  lEEPA  or 
the  Hostage  Act  directly  authorizes  the  President's  suspen- 
sion of  claims  for  the  reasons  noted,  we  cannot  ignore  the 
general  tenor  of  Congress'  legislation  in  this  area  in  trying  to 
determine  whether  the  President  is  acting  alone  or  at  least 
with  the  acceptance  of  Congress.     As  we  have  noted,  Con- 
gress cannot  anticipate  and  legislate  with  regard  to  every  pos- 
sible action  the  President  may  find  it  necessary  to  take  or 
ever>'  possible  situation  in  which  he  might  act.     Such  failure 
of  Congress  specifically  to  delegate  authority  does  not.  "espe- 
cially ...  in  the  areas  of  foreign  policy  and  national  security," 
imply   "congressional   disapproval"   of  action   taken  by  the 
Executive.     Haig  v.  Agee,  ante:  at  291.     On  the  contrary,  the 
enactment  of  legislation  closely  related  to  the  question  of  the 
President's  authority  in  a  particular  case  which  evinces  legis- 
lative intent  to  accord  the  President  broad  discretion  may  be 
considered  to  "invite"  "measures  on  independent  presidential 
responsibility,"  Youngstown,  343  U.  S.,  at  637  (Jaokson,  J., 
concurring).     At  least  this  is  so  where  there  is  no  contrary 
indication  of  legislative  intent  and  when,  as  here,  there  is  a 
history  of  congressional  acquiescence  in  conduct  of  the  sort 
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engaged  in  by  the  President.    It  is  to  that  history  which  we 
now  turn. 

Not  infrequently  in  afifairs  between  nations,  outstanding 
claims  by  nationals  of  one  country  against  the  government  of 
another  country  are  "sources  of  friction"  between  the  two 
sovereigns.  United  States  v.  Pink,  315  U.  S.  203,  225  (1942). 
To  resolve  these  difficulties,  nations  have  often  entered  into 
agreements  settling  the  claims  of  their  respective  nationals. 
As  one  treatise  writer  puts  it,  international  agreements  set- 
tling claims  by  nationals  of  one  state  against  the  government 
of  another  "are  established  international  practice  reflecting 
traditional  international  theory."  L.  Henkin,  Foreign  Affairs 
and  the  Constitution  262  (1972).  Consistent  with  that  prin- 
ciple, the  United  States  has  repeatedly  exercised  its  sover- 
eign authority  to  settle  the  claims  of  its  nationals  against 
foreign  countries.  Though  those  settlements  have  some- 
times been  made  by  treaty,  there  has  also  been  a  longstanding 
practice  of  settling  such  claims  by  executive  agreement  with- 
out the  advice  and  consent  of  the  Senate.'  Under  such  agree- 
ments, the  President  has  agreed  to  renounce  or  extinguish 
claims  of  United  States  nationals  against  foreign  govern- 
ments in  return  for  lump-sum  payments  or  the  establishment 
of  arbitration  procedures.  To  be  sure,  many  of  these  settle- 
ments were  encouraged  by  the  United  States  claimants  them- 
selves, since  a  claimant's  only  hope  of  obtaining  any  payment 
at  all  might  lie  in  hanng  his  Government  negotiate  a  diplo- 
matic settlement  on  his  behalf.     But  it  is  also  undisputed 

•  .At  least  since  the  case  of  the  "Wilmington  Packet"  in  1799,  Presidents 
have  exercised  the  power  to  settle  clainM  of  United  States  nationals  by 
executive  agreement  See  LiUich,  TTie  Gravel  Amendment  to  the  Trade 
Reform  .\ct  of  1974.  69  Am.  J.  IntT  L.  837,  844  (1975).  In  fact,  dunng 
the  penod  of  1817-1917,  "no  fewer  than  eighty  executive  agreements 
were  entered  into  by  the  United  States  looking  toward  the  liquidation  of 
clamis  of  its  citizens  "  W  .McClure,  International  Executive  Agreements 
53  n941).  See  also  14  M  Whiteman,  Digest  of  International  Law  247 
(1970). 
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that  the  "United  States  has  sometimes  disposed  of  the  claims 
of  its  citizens  without  their  consent,  or  even  without  consul- 
tation with  them,  usually  without  exclusive  regard  for  their 
interests,  as  distinguished  from  those  of  the  nation  as  a  whole." 
Henkin.  supra,  at  262-263.  Accord,  Restatement  (Second) 
of  Foreign  Relations  Law  of  the  United  States  §  213  (1965) 
(President  "may  waive  or  settle  a  claim  against  a  foreign 
state  .  .  .  [even]  without  the  consent  of  the  [injured]  na- 
tional"). It  is  clear  that  the  practice  of  settling  claims  con- 
tinues today.  Since  1952,  tiie  President  has  entered  into  at 
least  10  binding  settlements  witii  foreign  nations,  including  an 
S80  million  settlement  with  the  People's  Republic  of  China.® 
Crucial  to  our  decision  today  is  the  conclusion  that  Con- 
gress has  implicitly  approved  the  practice  of  claim  settlement 
by  executive  agreement.  This  is  best  demonstrated  by  Con- 
gress' enactment  of  the  International  Claims  Settlement  Act 
of  1949,  64  Stat.  13.  as  amended.  22  U.  S.  C.  §  1621  et  seq. 
(1976  ed.  and  Sup^.  IV).  The  Act  had  two  purposes:  (1)  to 
allocate  to  United  States  nationals  funds  received  in  the 
course  of  an  executive  claims  settlement  with  Yugoslavia,  and 
(2)  to  provide  a  procedure  whereby  funds  resulting  from 
future  settlements  could  be  distributed.  To  achieve  these 
ends  Congress  created  the  International  Claims  Commission. 
now  the  Foreign  (Haims  Settlement  Commission,  and  gave  it 
jurisdiction  to  make  final  and  binding  decisions  with  respect 
to  claims  by  United  States  nationals  against  settlement  funds. 
22  U.  S.  C.  §  1623  (a).  By  creating  a  procedure  to  implement 
future  settlement  agreements.  Congress  placed  its  stamp  of 
approval  on  such  agreements.  Indeed,  the  legislative  history 
of  the  Act  observed  that  the  United  States  was  seeking  settle- 


» Those  agreements  are  [1979]  30  U.  S.  T.  1957  (People's  Republic 
of  China);  [1976]  27  U.  S.  T.  3933  (Peru);  [1976]  27  U.  S.  T.  4214 
(Eg>Tt):  [19741  25  U.  S.  T.  227  (Peru);  [1973]  24  U.  S.  T.  522 
(Hunirary);  [1969]  20  U.  S.  T.  2654  (Japan);  [1965]  16  U.  S.  T.  I 
(Yugoslavia) ;  [1963]  14  U.  S.  T.  969  (Bulgaria) ;  [1960]  11  U.  S.  T.  1953 
(Poland);   [1960]  11  U.  S.  T.  317  (Rumania). 
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ments  with  countries  other  than  Yugoslavia  and  that  the  bill 
contemplated  settlements  of  a  similar  nature  in  the  future. 
H.  R.  Rep.  No.  770.  81st  Cong..  1st  Sess..  4,  8  (1949). 

Over  the  years  Congress  has  frequently  amended  the  Inter- 
national Claims  Settlement  Act  to  provide  for  particular 
problems  arising  out  of  settlement  agreements,  thus  demon- 
strating Congress'  continuing  acceptance  of  the  President's 
claim  settlement  authority.  With  respect  to  the  Executive 
Agreement  with  the  People's  Republic  of  China,  for  example. 
Congress  established  an  allocation  formula  for  distribution  of 
the  funds  received  pursuant  to  the  Agreement.  22  U.  S.  C. 
^  1627  (f)  (1976  ed.,  Supp.  IV).  As  \\ith  legislation  in- 
volving other  executive  agreements,  Congress  did  not  ques- 
tion the  fact  of  the  settlement  or  the  power  of  the  President 
to  have  concluded  it.  In  1976,  Congress  authorized  the  For- 
eign Claims  Settlement  Commission  to  adjudicate  the  merits 
of  claims  by  United  States  nationals  against  East  Germany, 
prior  to  any  settlement  with  East  Germany,  so  that  the  Exec- 
utive would  "he  in  a  better  position  to  negotiate  an  adequate 
settlement  ...  of  these  claims."  S.  Rep.  No.  94^1188,  p.  2 
(1976);  22  U.  S.  C.  §  1644b.  Similarly,  Congress  recently 
amended  the  International  Claims  Settlement  Act  to  facili- 
tate the  settlement  of  claims  against  Vietnam.  22  U.  S.  C. 
§§  1645.  1645a  (5)  (1976  ed..  Supp.  IV).  The  House  Report 
stated  that  the  purpose  of  the  legislation  was  to  establish 
an  ofl&cial  inventory  of  losses  of  private  United  States  prop- 
erty in  Vietnam  so  that  recovery  could  be  achieved  "through 
future  direct  Government- to-Govtmment  negotiation  of  pri- 
vate property  claims."  H.  R.  Rep.  No.  96-915,  pp.  2-3 
(1980).  Fmally.  the  legislative  history  of  the  lEEPA  fur- 
ther reveals  that  Congress  has  accepted  the  authority  of  the 
Executive  to  enter  into  settlement  agreements.  Though  the 
lEEPA  was  enacted  to  provide  for  some  limitation  on  the 
President's  emergency  powers,  Congress  stressed  that  "[n]oth- 
ing  in  this  act  is  intended  ...  to  interfere  with  the  authority 
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of  the  President  to  [block  assets],  or  to  impede  the  settlement 
of  claims  of  U.  S.  citizens  against  foreign  countries."  S.  Rep. 
No.  95-466,  p.  6  (1977) ;  50  U.  S.  C.  §  1706  (a)(1)  (1976  ed., 
Supp.  III)." 

In  addition  to  congressional  acquiescence  in  the  President's 
power  to  settle  claims,  prior  cases  of  this  Court  have  also 
recognized  that  the  President  does  have  some  measure  of 
power  to  enter  into  executive  agreements  without  obtaining 
the  advice  and  consent  of  the  Senate.  In  United  States  v. 
Pink,  315  U.  S.  203  (1942),  for  example,  the  Court  upheld 
the  validity  of  the  Litvinov  Assignment,  which  was  part  of  an 
Executive  Agreement  whereby  the  Soviet  Union  assigned  to 
the  United  States  amounts  owed  to  it  by  American  nationals 
so  that  outstanding  claims  of  other  American  nationals  could 

^°  Indeed,  Congress  has  consistently  failed  to  object  to  this  longstanding 
practice  of  claim  settlement  by  executive  agreement,  even  when  it  has 
had  an  opportunity  to  do  so.  In  1972,  Congress  entertained  legislation 
relating  to  congressional  oversight  of  such  agreements.  But  Congress  took 
only  limited  action,  requiring  that  the  text  of  significant  executive  agree- 
ments be  transmitted  to  Congress.  1  U.  S.  C.  §  112b.  In  Haig  v.  Agee. 
ante,  p.  280,  we  noted  that  "[djespite  the  longstanding  and  officially 
promulgated  view  that  the  Executive  has  the  power  to  withhold  passports 
for  reasons  of  national  security  and  foreign  policy,  Congress  in  1978, 
'though  it  once  again  enacted  legislation  relating  to  passports,  left  com- 
pletely untouched  the  broad  rule-making  authority  granted  in  the  earlier 
Act."'  Ante,  at  301,  quoting  Zemel  v.  Rusk,  381  U.  S.  1,  12  (1965). 
Likewise  in  this  case,  Congress,  though  legislating  in  the  area,  has  left 
"untouched"  the  authonty  of  the  President  to  enter  into  settlement 
agreements. 

The  legislative  history  of  1  U.  S.  C.  §  112b  further  reveals  that  Con- 
gress has  accepted  the  President's  authority  to  settle  claims.  During  the 
hearings  on  the  bill.  Senator  Case,  the  sponsor  of  the  Act,  stated  with 
respect  to  executive  claim  settlements: 

"I  think  it  is  a  most  interesting  [area]  in  which  we  have  accepted  the 
right  of  the  President,  one  individual,  acting  through  his  diplomatic 
force,  to  adjudicate  and  settle  claims  of  American  nationals  against  foreign 
countries.  But  that  is  a  fact."  Transmittal  of  Executive  Agreements  to 
Congress:  Hearings  on  S.  596  before  the  Senate  Committee  on  Foreign 
Relations,  92d  Cong.,  1st  Sess.,  74  (1971). 
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be  paid.  The  Court  explained  that  the  resolution  of  such 
claims  was  integrally  connected  with  normalizing  United 
States'  relations  with  a  foreign  state: 

'Tower  to  remove  such  obstacles  to  full  recognition  as 
settlement  of  claims  of  our  nationals  ,  .  .  certainly  is  a 
modest  implied  power  of  the  President  ....  No  such 
obstacle  can  be  placed  in  the  way  of  rehabilitation  of 
relations  between  this  country  and  another  nation,  unless 
the  historic  conception  of  the  powers  and  responsibil- 
ities ...  is  to  be  drastically  revised."    Id.,  at  229-230. 

Similarly,  Judge  Learned  Hand  recognized: 

"The  constitutional  power  of  the  President  extends  to 
the  settlement  of  mutual  claims  between  a  foreign  gov- 
ernment and  the  United  States,  at  least  when  it  is  an 
incident  to  the  recognition  of  that  government;  and  it 
would  be  unreasonable  to  circumscribe  it  to  such  contro- 
versies. The  continued  mutual  amity  between  the  na- 
tion and  other  powers  again  and  again  depends  upon  a 
satisfactory  compromise  of  mutual  claims;  the  necessary 
power  to  make  such  compromises  has  existed  from  the 
earliest  times  and  been  exercised  by  the  foreign  offices  of 
all  civilized  nations."  Ozanic  v.  United  States,  188  F.  2d 
228.  231  (CA2  1951). 

Petitioner  raises  two  arguments  in  opposition  to  the  propo- 
sition that  Congress  has  acquiesced  in  this  longstanding  prac- 
tice of  claims  settlement  by  executive  agreement.  First,  it 
suggests  that  all  pre-1952  settlement  claims,  and  correspond- 
ing court  cases  such  as  Pink,  should  be  discounted  because  of 
the  evolution  of  the  doctrine  of  sovereign  immunity.  Peti- 
tioner observes  that  prior  to  1952  the  United  States  adhered 
to  the  doctrine  of  absolute  sovereign  immunity,  so  that  absent 
action  by  the  Executive  there  simply  would  be  no  remedy 
for  a  United  States  national  against  a  foreign  government. 
When  the  United  States  in  1952  adopted  a  more  restrictive 
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notion  of  sovereign  immunity,  by  means  of  the  so-called 
"Tate"  letter,  it  is  petitioner's  view  that  United  States  na- 
tionals no  longer  needed  executive  aid  to  settle  claims  and 
that,  as  a  result,  the  President's  authority  to  settle  such 
claims  in  some  sense  "disappeared.''  Though  petitioner's  ar- 
gument is  not  wholly  without  merit,  it  is  refuted  by  the  fact 
that  since  1952  there  have  been  at  least  10  claims  settlements 
by  executive  agreement.  Thus,  even  if  the  pre-1052  cases 
should  be  disregarded,  congressional  acquiescence  in  settle- 
ment agreements  since  that  time  supports  the  President's 
power  to  act  here. 

Petitioner  next  asserts  that  Congress  divested  the  President 
of  the  authority  to  settle  claims  when  it  enacted  the  Foreign 
Sovereign  Immunities  Act  of  1076  (hereinafter  FST.\).  28 
r.  S.  C.  ??  1330.  1602  et  seq.  The  FSIA  granted  personal  and 
subject-matter  jurisdiction  in  the  federal  district  courts  over 
commercial  suits  brought  by  claimants  against  those  foreign 
states  which  have  waived  immunity.  28  V.  S.  C.  ^  1330. 
Prior  to  the  enactment  of  the  FSIA.  a  foreign  government's 
immunity  to  suit  was  determined  by  the  Executive  Branch 
on  a  case-by-case  basis.  According  to  petitioner,  the  prin- 
cipal jTurpose  of  the  FSIA  was  to  depoliticize  these  commer- 
cial lawsuits  by  taking  them  out  of  the  arena  of  foreign  af- 
fair?— where  the  Executive  Branch  is  subject  to  the  pressure? 
of  foreign  state?  ?eeking  to  avoid  liability  through  a  grant  of 
immunity — and  by  placing  them  within  the  exclusive  inri?- 
diction  of  the  courts.  Petitioner  thus  insists  tliat  the  Presi- 
dent, by  suspending  its  claims,  has  circumscribed  the  jurisdic- 
tion of  the  United  States  courts  in  violation  of  Art.  Ill  of  the 
Constitution. 

We  disagree.  In  the  first  place,  we  do  not  believe  that 
the  President  has  attempted  to  divest  the  federal  courts  of 
jurisdiction.  Executive  Order  Xo.  12294  pi'rports  onlv  to 
''suspend"  the  claims,  not  divest  the  federal  court  of  "juris- 
diction." As  we  read  the  Executive  Order,  those  claims  not 
within  the  jurisdiction  of  the  Claims  Tribunal  will  "revive" 
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and  become  judicially  enforceable  in  United  States  courts. 
This  case,  in  short,  illustrates  the  difference  between  modify- 
ing federal-court  jurisdiction  and  directing  the  courts  to  apply 
a  different  rule  of  law.  See  United  States  v.  Schoo72er  Peggy, 
1  Cranch  103  (1801).  The  President  has  exercised  the  power, 
acquiesced  in  by  Congress,  to  settle  claims  and.  as  such,  has 
simply  effected  a  change  in  the  substantive  law  governing  the 
lawsuit.  Indeed,  the  very  example  of  sovereign  immunity 
belies  petitioner's  argument.  No  one  would  suggest  that  a 
determination  of  sovereign  immunity  divests  the  federal 
courts  of  "jurisdiction."  Yet.  petitioner's  argument,  if  ac- 
cepted, would  have  required  courts  prior  to  the  enactment 
of  the  FSIA  to  reject  as  an  encroachment  on  their  jurisdiction 
the  President's  determination  of  a  foreign  state's  sovereign 
immunity. 

Petitioner  also  reads  the  FSIA  much  too  broadly.  The 
principal  purpose  of  the  FSIA  was  to  codify  contemporary 
concepts  concerning  the  scope  of  sovereign  immunity  and 
withdraw  from  the  President  the  authority  to  make  binding 
determination?  of  the  sovereign  immunity  to  be  accorded  for- 
eign states.  See  Chas.  T.  }faiv  Ivt'l.  Inc.  v.  Khuzcstmi  Water 
({'  Power  Authority.  651  F.  2d.  at  813-814:  American  Int'l 
Gro}ip.  Inc.  V.  Islamic  Republic  of  Iran.  211  U.  S.  App.  D.  C. 
at  482.  fioT  F.  2cl.  at  444.  The  FSI.A  was  thus  designed  to 
remove  one  particular  barrier  to  suit,  namely  sovereign  im- 
munitv.  and  cannot  bo  fairly  read  as  prohibiting  the  Presi- 
dent from  settling  claims  of  United  States  national?  acainst 
foreign  eovernments.  It  is  telling  that  tlie  Congress  wliicli 
enacted  the  FSIA  considered  but  rejected  several  proposal? 
desicned  to  limit  the  power  of  the  President  to  enter  into  ex- 
ecutive acreenient?.  including  claims  settlement  agreements. ^^ 


"  Thr  rejortpd  loei-Intimi  would  f\-piralh'  h.n\T  required  roncro?;ional 
approv.nl  of  rxern'nr  .nereemrnt.-  before  ihev  would  be  considered  ef- 
for?)\o  See  Conj:rr'--ion.Tl  0\errigliT  of  E\eruti\e  .Asreemcnt? :  He.irinp'^ 
on  ."^  0.12  .nnd  >  12']  briore  the  .'^ubrommittee  on  .Separation  of  Powers 
of  the  Seiutf  Comnjitife  on  lla  Juditur\,  94tli  Cong  .  Isl  Se;i.,  243-261, 


203 


686 


It  is  quite  unlikely  that  the  same  Congress  that  rejected  pro- 
posals to  limit  the  President's  authority  to  conclude  executive 
agreements  sought  to  accomplish  that  very  purpose  sub  silentio 
through  the  FSIA.  And,  as  noted  above,  just  one  year  after 
enacting  the  FSIA,  Congress  enacted  the  lEEPA,  where  the 
legislative  history  stressed  that  nothing  in  the  lEEPA  was 
to  impede  the  settlement  of  claims  of  United  States  citizens. 
It  would  be  surprising  for  Congress  to  express  this  support  for 
settlement  agreements  had  it  intended  the  FSIA  to  eliminate 
the  President's  authority  to  make  such  agreements. 

In  light  of  all  of  the  foregoing — the  inferences  to  be  drawn 
from  the  character  of  the  legislation  Congress  has  enacted 
in  the  area,  such  as  the  lEEPA  and  the  Hostage  Act,  and 
from  the  history  of  acquiescence  in  executive  claims  settle- 
ment— we  conclude  that  the  President  was  authorized  to  sus- 
pend pending  claims  pursuant  to  Executive  Order  No.  12294. 
As  Justice  Frankfurter  pointed  out  in  Youngstown,  343  U.  S., 
at  610-611.  "a  systematic,  unbroken,  executive  practice,  long 
pursued  to  the  knowledge  of  the  Congress  and  never  before 
questioned  .  .  .  may  be  treated  as  a  gloss  on  'Executive  Power' 
vested  in  the  President  by  §  1  of  Art.  II."     Past  practice 
does  not,  by  itself,  create  power,  but  "long-continued  prac- 
tice. knov^Ti  to  and  acquiesced  in  by  Congress,  would  raise  a 
presumption  that  the  [action]  had  been  [taken]  in  pursuance 
of  its  consent  .  .  .  ."     United  States  v.  Midwest  Oil  Co.,  236 
U.  S.  459.  474  (1915).     See  Haig  v.  Agee,  ante,  at  291-292. 
Such  practice  is  present  here  and  such  a  presumption  is  also 
appropriate.    In  light  of  the  fact  that  Congress  may  be  con- 
sidered to  have  consented  to  the  President's  action  in  sus- 
pending claims,  we  cannot  say  that  action  exceeded  the  Presi- 
dent's powers. 

Our  conclusion  is  buttressed  by  the  fact  that  the  means 


302-311  (1975);  Congressional  Review  of  International  Agreements: 
Hearings  before  the  Subcomnaittee  on  International  Security  and  Scientific 
Aifairs  of  the  House  Committee  on  International  Relations,  94th  Cong., 
2d  Bess.,  167,  246  (1976). 
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chosen  by  the  President  to  settle  the  claims  of  American  na- 
tionals provided  an  alternative  forum,  the  Claims  Tribunal, 
which  is  capable  of  providing  meaningful  relief.  The  Solici- 
tor General  also  suggests  that  the  provision  of  the  Claims 
Tribunal  will  actually  enhance  the  opportunity  for  claimants 
to  recover  their  claims,  in  that  the  Agreement  removes  a 
number  of  jurisdictional  and  procedural  impediments  faced 
by  claimants  in  United  States  courts.  Brief  for  Federal  Re- 
spondents 13-14.  Although  being  overly  sanguine  about  the 
chances  of  United  States  claimants  before  the  Claims  Tribu- 
nal would  require  a  degree  of  naivete  which  should  not  be 
demanded  even  of  judges,  the  Solicitor  General's  point  cannot 
be  discounted.  Moreover,  it  is  important  to  remember  that 
we  have  already  held  that  the  President  has  the  statutory 
authority  to  nullify  attachments  and  to  transfer  the  assets 
out  of  the  country.  The  President's  power  to  do  so  does  not 
depend  on  his  provision  of  a  forum  whereby  claimants  can 
recover  on  those  claims.  The  fact  that  the  President  has 
provided  such  a  forum  here  means  that  the  claimants  are  re- 
ceiving something  in  return  for  the  suspension  of  their  claims. 
namely,  access  to  an  international  tribunal  before  which  they 
may  well  recover  something  on  their  claims.  Because  there 
does  appear  to  be  a  real  "settlement'"  here,  this  case  is  more 
easily  analogized  to  the  more  traditional  claim  settlement 
cases  of  the  past. 

Just  as  importantly.  Congress  has  not  disapproved  of  the 
action  taken  here.  Though  Congress  has  held  hearings  on 
the  Iranian  Agreement  itself.'-  Congress  has  not  enacted  leg- 
islation, or  even  passed  a  resolution,  indicating  its  displeasure 
with  the  Agreement.     Quite  the  contrary,  the  relevant  Sen- 


"  See  Hearing-:  on  the  Imnian  Agreements  before  the  Senate  Committee 
on  Foreipn  Rel.Ttion?.  97th  Con  jr.  1st  Sess  (I9S1):  Hearinp>  on  the  Irnn- 
un  Asset  Settlement  before  the  Sen.ite  Committee  on  Bankinp.  Housinc 
and  Urban  AfTnirs,  97th  Cong  ,  1st  Sess.  (19S1) :  Hearings  on  the  Alecnan 
Declarations  before  the  House  Committee  on  Foreign  Affairs,  97th  Cong.. 
1st  Sess.  (19S1). 
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ate  Committee  has  stated  that  the  establishment  of  the  Tri- 
bunal is  "of  vital  importance  to  the  United  States."  S.  Rep. 
No.  97-71.  p.  5  (1981)."  We  are  thus  clearly  not  confronted 
with  a  situation  in  which  Congress  has  in  some  way  resisted 
the  exercise  of  Presidential  authority. 

Finally,  we  re-emphasize  the  narrowness  of  our  decision. 
We  do  not  decide  that  the  President  possesses  plenary  power 
to  settle  claims,  even  as  against  foreign  governmental  en- 
tities. As  the  Court  of  Appeals  for  the  First  Circuit  stressed. 
"[t]he  sheer  magnitude  of  such  a  power,  considered  against 
the  background  of  the  diversity  and  complexity  of  modern  in- 
ternational trade,  cautions  against  any  broader  construction 
of  authority  than  is  necessary."  Chas.  T.  Main  Int'l,  Inc.  v. 
Khuzestan  Water  d:  Power  Authority,  651  F.  2d.  at  814.  But 
where,  as  here,  the  settlement  of  claims  has  been  determined 
to  be  a  necessary  incident  to  the  resolution  of  a  major  foreign 
policy  dispute  between  our  countr\*  and  another,  and  where. 
as  here,  we  can  conclude  that  Congress  acquiesced  in  the 
President's  action,  we  are  not  prepared  to  say  that  the  Presi- 
dent lacks  the  power  to  settle  such  claims. 

V 

We  do  not  think  it  appropriate  at  the  present  time  to  ad- 
dress petitioner's  contention  that  the  suspension  of  claims,  if 
authorized,  would  constitute  a  taking  of  property  in  violation 
of  the  Fifth  Amendment  to  the  United  States  Constitution 
in  the  absence  of  just  compensation.^*     Both  petitioner  and 


''Contrast  ronpressional  reaction  to  the  Iranian  Agreements  with  con- 
ere?5ion.Tl  re.Tction  to  a  1973  Executive  .\greement  with  Czechoslowikia 
There  the  President  =ought  to  settle  over  ?105  miUion  in  claims  aeninst 
Czecho;lo\.ikia  for  S20.5  million.  Congress  quickly  demonstrated  its  dis- 
pleasure bv  enacting  legislation  requiring  that  the  Agreement  be  renegoti- 
ated See  Lillich,  supra  n.  8.  at  S39-S40.  Though  Congress  has  shown 
itself  capable  of  objecting  to  executive  agreements,  it  has  rarely  done  so 
and  has  not  done  so  in  this  case. 

>«  Though  we  conclude  thnt  the  President  has  settled  petitioner's  claims 
against  Iran,  we  do  not  suggest  that  the  settlement  has  terminated  peti- 
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the  Government  concede  that  the  question  whether  the  sus- 
pension of  the  claims  constitutes  a  taking  is  not  ripe  for  re- 
view. Brief  for  Petitioner  34.  n.  32;  Brief  for  Federal  Re- 
spondents 65.  Accord.  Chas.  T.  Main  Int'l,  Inc.  v.  Khuzestan 
Water  d'  Power  Authority,  supra,  at  814-815;  American  Int'l 
Group,  Inc.  V.  Islamic  Republic  of  Iran,  211  U.  S.  App.  D.  C. 
at  485.  657  F.  2d.  at  447.  However,  this  contention,  and  the 
possibility  that  the  President's  actions  may  effect  a  taking  of 
petitioner's  property,  make  ripe  for  adjudication  the  question 
whether  petitioner  will  have  a  remedy  at  law  in  the  Court  of 
Claims  under  the  Tucker  Act.  28  U.  S.  C.  §  1491  (1976  ed.. 
Supp.  Ill),  in  such  an  event.  That  the  fact  and  extent  of 
the  taking  in  this  case  is  yet  speculative  is  inconsequential 
because  "there  must  be  at  the  time  of  taking  'reasonable,  cer- 
tain and  adequate  provision  for  obtaining  compensation.'  " 
Regional  Rail  Reorganization  Act  Cases,  419  U.  S.  102.  124- 
125  (1974).  quoting  Cherokee  Nation  v.  Southern  Kansas  R. 
Co.,  135  U.  S.  641.  659  f  1890) ;  see  also  Cities  Service  Co.  v. 
McGrath,  342  U.  S.  330.  335-336  (1952) ;  Duke  Power  Co.  v. 
Carolina  Environmental  Study  Group,  Inc.,  43^  U.  S.  59.  94. 
n.  39  (1978). 

It  has  been  contended  that  the  "treaty  exception"  to  the 
jurisdiction  of  the  Court  of  Qaims,  28  U.  S.  C.  §  1502.  might 
preclude  the  Court  of  (bairns  from  exercising  jurisdiction  over 
any  takings  claim  the  petitioner  might  bring.  At  oral  argu- 
ment, however,  the  Government  conceded  that  ?  1502  would 
not  act  as  a  bar  to  petitioner's  action  in  the  Court  of  Claims. 
Tr.  of  Oral  Arg.  39-42.  47.  We  agree.  See  United  States 
V.  Weld,  127  U.  S.  51  (1888);  United  States  v.  Old  Settlers. 
148  r.  ?.  427  (1893);  Hughes  Aircraft  Co.  v.  United  States, 
209  Ct.  CI.  446.  534  F.  2d  889  (1976).  Accordingly,  to  the 
extent  petitioner  believes  it  has  suffered  an  unconstitutional 
taking  by  the  suspension  of  the  claims,  we  see  no  jurisdic- 


tioner's  possible  taking  claim  against  the  United  States.    We  express  no 
\news  on  petitioner's  claims  that  it  has  suffered  a  taking. 
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tional  obstacle  to  an  appropriate  action  in  the  United  States 
Court  of  Claims  under  the  Tucker  Act. 

The  judgment  of  the  District  Court  is  accordingly  aflBrmed, 
and  the  mandate  shall  issue  forthwith. 

It  is  so  ordered. 

Justice  Stevens,  concurring  in  part. 

In  my  judgment  the  possibility  that  requiring  this  peti- 
tioner to  prosecute  its  claim  in  another  forum  will  constitute 
an  unconstitutional  "taking"  is  so  remote  that  I  would  not 
address  the  jurisdictional  question  considered  in  Part  V  of  the 
the  Court's  opinion.  However,  I  join  the  remainder  of  the 
opinion. 

Justice  Powell,  concurring  in  part  and  dissenting  in  part. 

I  join  the  Court's  opinion  except  its  decision  that  the  nulli- 
fication of  the  attachments  did  not  effect  a  taking  of  property 
interests  giving  rise  to  claims  for  just  compensation.  Ante, 
at  674,  n.  6.  The  nullification  of  attachments  presents  a 
separate  question  from  whether  the  suspension  and  proposed 
settlement  of  claims  against  Iran  may  constitute  a  taking. 
I  would  leave  both  "taking"  claims  open  for  resolution  on  a 
case-by-case  basis  in  actions  before  the  Court  of  Claims.  The 
facts  of  the  hundreds  of  claims  pending  against  Iran  are  not 
known  to  this  Court  and  may  differ  from  the  facts  in  this 
case.  I  therefore  dissent  from  the  Court's  decision  with  re- 
spect to  attachments.  The  decision  may  well  be  erroneous.^ 
and  it  certainly  is  premature  with  respect  to  many  claims. 

^  Even  though  the  Executive  Orders  purported  to  make  attachments 
conditional,  there  is  a  substantial  question  whether  the  Orders  theniselves 
may  have  effected  a  taking  by  making  conditional  the  attachments  that 
claimants  against  Iran  otherwise  could  have  obtained  without  condition. 
Moreover,  because  it  is  settled  that  an  attachment  entitling  a  creditor  to 
resort  to  specific  property  for  the  satisfaction  of  a  claim  is  a  property 
right  compensable  under  the  Fifth  Amendment,  Armstrong  v.  United 
State4,  364  U.  S.  40  (1960);  Lovisville  Bank  v.  Radford,  295  U.  S.  555 
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I  agree  with  the  Court's  opinion  with  respect  to  the  sus- 
pension and  settlement  of  claims  against  Iran  and  its  instru- 
mentalities. The  opinion  makes  clear  that  some  claims  may 
not  be  adjudicated  by  the  Claims  Tribunal,  and  that  others 
may  not  be  paid  in  full.  The  Court  holds  that  parties  whose 
valid  claims  are  not  adjudicated  or  not  fully  paid  may  bring 
a  "taking"  claim  against  the  United  States  in  the  Court,  of 
Claims,  the  jurisdiction  of  which  this  Court  acknowledges. 
The  Government  must  pay  just  compensation  when  it  fur- 
thers the  Nation's  foreign  policy  goals  by  using  as  "bargain- 
ing chips"  claims  lawfully  held  by  a  relatively  few  persons 
and  subject  to  the  jurisdiction  of  our  courts.^  The  extraordi- 
nary powers  of  the  President  and  Congress  upon  which  our 
decision  rests  cannot,  in  the  circumstances  of  this  case,  dis- 
place the  Just  Compensation  Clause  of  the  Constitution. 


(1935),  there  is  a  question  whether  the  revocability  of  the  license  under 
which  jDetiiioner  obtained  its  attachments  suffices  to  render  revocable  the 
attachments   themselves.    See   Marschalk   Co.  v.  Iran  National  Airlines 
Corp.,  518  F.  Supp.  69  (SDXY  1981). 
'As  the  Court  held  in  Armstrong  v.  United  States,  supra,  at  49: 
"The  Fifth  Amendment's  guarantee  that  private  property  shall  not  be 
taken   for  a  public  use  without  just   compensation  was  designed  to  bar 
Government  from  forcing  some  people  alone  to  bear  public  burdens  which, 
in  all  fairness  and  justice,  should  be  borne  by  the  public  as  a  whole." 
The  Court  unanimously  reaffirmed  this  understanding  of  the  Just  Com- 
pensation Clause  m  the  recent  caae  of  Agins  v.  City  of  Tiburon,  447  U.  S. 
255,  260-261  (1980). 
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AMERICAN  LAW  DIVISION 

MEMORAND  UM October  19,  1993 

SUBJECT:      Iraqi  Sanctions  and  International  Letters  of  Credit 
AUTHOR:       M.  Maureen  Murphy 

The  Office  of  Foreign  Assets  Control  (OFAC)  has  issued  regulations  that 
permit,  despite  a  freeze  on  Iraqi  assets,  under  specified  circumstances,  the 
payment  of  international  letters  of  credit  issued  or  confirmed  by  U.S.  btinks 
against  Iraqi  funds  on  deposit  in  those  banks.  A  controversy  has  arisen  as  to 
whether  OFAC's  regulations  are  too  narrowly  drawn,  unfairly  singling  out 
confirmed  letters  of  credit  for  special  treatmest.  This  memorandum  will  provide 
information  on  the  nature  of  letters  of  credit  and  the  various  relationships 
involved  therein  and  of  the  OFAC  regulations. 

Background 

On  August  2,  1990,  President  Bush,  under  the  authority  of  the 
International  Emergency  Economic  Powers  Act  (EEEPA),  50  U.S.C.  §  1701  et 
seq.,  imposed  a  freeze  on  Iraqi  assets  in  the  United  States.'  Under  the 
regulations  promulgated  by  OFAC,  pursuant  to  this  freeze,  31  C.F.R.  §  575.510, 
special  licenses  may  be  issued  on  a  case-by-case  basis  to  allow  payment  of 
irrevocable  letters  of  credit  "issued  or  confirmed  by  a  U.S.  bank,  or  a  letter  of 
credit  reimbursement  confirmed  by  a  U.S.bank"  under  certain  circumstances 
regarding  exportation  prior  to  the  date  of  the  freeze  and  exercise  of  due 
diligence  to  divert  shipment  if  delivery  occurred  after  effective  date.  31  C.F.R. 
§§  575.510(a)91)  and  (2).^ 


'  Executive  Order  12722,  55  Fed.  Reg.  319-3  (August  3,  1990);  Executive 
Order  12724,  55  Fed.  Reg.  33089  (August  13,  1990). 

^  Applications  for  a  license  must  contain  specified  details  of  the  underlying 
transaction  and  a  notarized  certification  that  Iraq  has  no  more  than  a  5% 
interest  in  the  entity  benefitting  from  the  letter  of  credit.  31  C.F.R.  § 
575.510(b).  The  regulation  makes  it  clear  that  it  does  not  authorize  exportation 
or  performance  of  services  subsequent  to  the  date  of  the  freeze,  specifies 
reporting  requirements,  and  reserves  the  right  to  impose  separate  criteria  for 

This  legal  memorandum  was  prepared  by  the  American  Law  Division  to  enable  distribution  to 
more  than  one  client.    Copies  may  be  obtained  from  the  American  Law  Division. 
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In  contrast  to  this  narrowly  defined  regulation  authorizing  payment  only 
to  beneficiaries  of  letters  of  credit  relating  to  blocked  funds  if  the  letters  of 
credit  have  been  issued,  confirmed,  or  reimbursement  confirmed  by  a  U.S.  bank, 
the  State  Department  authorization  measure  reported  out  by  the  Senate 
Committee  on  Foreign  Relations,  S.  1281,  S.  Rep.  103-107,  103d  Cong.,  2d  Sess. 
(1993),  would  authorize  payments  on  a  broader  basis.  Under  Section  712  of  that 
measure: 

[n]otwithstanding  any  other  provision  of  law,  funds  on 
deposit  in  United  States  banks  that  have  been  blocked  under 
the  International  Emergency  Economic  Powers  Act  in 
accounts  of  foreign  banks  that  issued  or  confirmed  letters  of 
credit  for  the  benefit  of  United  States  nationals  may  be 
released  to  pay  such  letters  of  credit  if  the  United  States 
beneficiaries  lawfully  shipped  goods  or  otherwise  performed 
underlying  contractual  obligations  based  on  such  letters  of 
credit  before  the  declaration  of  a  national  emergency 
pursuant  to  that  Act.^ 

Under  the  regulation,  in  order  to  qualify  for  payment  on  a  letter  of  credit,  a 
beneficiary  must  be  able  to  show  that  a  United  States  bank  that  has  blocked 
Iraqi  funds  on  deposit,  has  either  issued  a  letter  of  credit  or  confirmed  a  letter 
of  credit,  or  confirmed  reimbursement  of  a  letter  of  credit.  Under  the  provision 
of  S.  1281,  a  beneficiary  need  only  show  that  a  foreign  bank  has  issued  a  letter 
of  credit  or  confirmed  a  letter  of  credit  and  that  a  United  States  bank  has  funds 
on  deposit  in  an  account  of  that  foreign  bank. 

Letters  of  Credit 

A  letter  of  credit  has  been  described  as: 

Essentially  a  third  party  beneficiary  contract  between 
the  procuring  customer  and  the  issuing  bank  for  the  benefit 
of  a  payee-beneficiary.  The  bank,  at  the  request  of  its 
customer,  issues  directly  to  the  beneficiary  a  promise  to  pay 
a  sum  of  money  on  being  furnished  with  specified  documents. 
The  issuing  bank  as  part  of  its  contractual  undertaking, 
agrees  to  honor  any  draft  or  demand  for  payment  that 
complies  with  the  terms  of  the  letter  of  credit.'' 


the  issuance  of  licenses  authorizing  payment  from  an  account  of  or  held  by  a 
blocked  U.S.  bank  owned  or  controlled  by  the  Government  of  Iraq.  31  C.F.R.  §§ 

575.510(c),(d),  and  (e). 

'  This  appears  in  the  authorization  bill  as  a  result  of  an  amendment  offered 
by  Senator  Robb. 

*  9  Banking  Law  §  232.03  (Bender)  (footnote  omitted). 
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Letters  of  credit  reduce  the  risk  of  nonpayment  when  buyer  and  seller  are  in 
different  countries,  providing  a  mechanism  for  sellers  to  obtain  payment  upon 
shipment  rather  than  having  to  wait  until  the  buyer  receives  the  goods.  The 
obligation  of  the  bank,  therefore,  runs  to  examining  documentation.  A  federal 
court  stated  that  "[t]he  commercial  vitality  of  the  letter  of  credit  depends  upon 
its  guarantee  of  payment  independent  of  underlying  agreements  between  the 
bank,  its  customer,  and  the  beneficiary  of  the  letter."' 

Letters  of  credit  differ  from  both  bank  loans  and  surety  undertakings  by 
banks.  They  offer  a  tremendous  benefit  to  exporters  of  goods.  With  a  letter  of 
credit,  an  exporter  may  substitute  a  reliable  debtor,  i.e.,  a  bank,  for  the 
uncertain  credit  of  the  distant  buyer.  The  bank  can,  then,  disburse  payment 
upon  examination  of  documents  rather  than  inspection  of  goods.  By  entering 
into  an  agreement  to  make  payments  on  behalf  of  its  customer  to  a  third  party 
and  communicating  that  agreement  to  the  third  party  in  a  manner  making  it 
legally  enforceable,  the  bank  engages  its  own  credit.  In  a  loan  situation, 
however,  a  bank  does  not  engage  its  own  credit.  Unlike  a  surety  undertaking, 
a  letter  of  credit  represents  a  primary  obligation  of  the  issuing  bank  to  the 
beneficiary  and  does  not  involve  the  bank  in  the  underlying  obligation  of  the 
bank's  customer  toward  the  beneficiary.  See  9  Banking  Law  (Bender)  §  252.05. 

Letters  of  credit  developed  separately  from  the  common  law.  They  date 
back  to  the  Middle  Ages,  with  origins  in  the  Law  Merchant  governing  customary 
practices  among  merchants.*  In  purely  domestic  United  States  transactions,  if 
the  parties  make  no  specifications  as  to  controlling  law.  Article  5  of  the  Uniform 
Commercial  Code  (UCC)  as  enacted  by  the  governing  jurisdiction  would  be 
applied  to  resolve  any  legal  questions  arising  under  letters  of  credit.  In 
international  transactions,  however,  usually  a  letter  of  credit  will  specify  on  its 
face  that  the  Uniform  Customs  and  Practice  for  Documentary  Credits  (rev.  1983) 
(UCP)  is  to  govern;  any  gaps  will  be  supplied  by  resorting  to  the  UCC  of  the 
appropriate  jurisdiction.' 


*  United  States  v.  Sun  Bank  of  Miami,  609  F.  2d  832,  833  (9th  Cir.  1980), 
citing  Pringle  Associated  Mortgage  Corp.  v.  Southern  National  Bank  of 
HatHesburg,  Miss.,  571  F.2d  871,  874  (5th  Cir.  1978); 

*  9  Banking  Law  (Bender)  §  232.04;  Voest-Alpine  International  Corporation 
V.  Chase  Manhattan  Bank.  707  F.  2d  680,  682  (2d  Cir.  1983),  citing  2  W. 
Holdsworth,  A  History  of  English  Law  570  -572  (1922). 

'  See,  e.g.,  Engel  Industries  v.  First  American  Bank,  798  F.  Supp.  9  (D.D.C. 
1992)  (letter  of  credit  issued  by  First  American  Bank  in  connection  with  a  sale 
between  two  United  State  corporations  of  goods  that  the  buyer  expected 
eventually  to  sell  to  Iraq.);  Bank  of  Cochin  Ltd.  v.  Manufacturers  Hanover  Trust 
Co.,  808  F.  2d  209  (2d  Cir.  1986)  (letter  of  credit  issued  by  Bank  of  Cochin,  Ltd 
for  and  confirmed  by  Manufacturers  Hanover  Trust  Company  in  connection 
with  goods  to  be  shipped  from  West  Germany  to  India). 
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The  UCP  has  been  described  as  follows: 

The  UCP  are  [sic]  neither  national  legislation  nor  an 
international  treaty,  but  rather  a  set  of  rules  that  may  be 
incorporated  into  the  private  law  of  the  contract  between 
two  parties.  As  a  general  rule,  the  UCP  are  [sic]  applicable 
to  a  documentary  credit  when  an  issuing  bank  expressly 
incorporates  the  UCP.  Such  a  clause  might  state:  'The 
credit  will  be  subject  to  the  Uniform  Customs  and  Practice 
for  Documentary  Credits  (1983  revision),  as  set  out  in 
international  Chamber  of  Commerce  Publication  No.  400.' 
Banks  throughout  the  world  routinely  include  such  a  clause 
in  their  letters  of  credit,  either  as  members  of  an  association 
of  banks  that  have  adopted  the  UCP  or  on  an  individual 
basis.^ 

The  UCP  specifies  that  the  credits  established  are  separate  from  the 
underl}ring  contract  on  which  they  are  based  "and  banks  are  in  no  way 
concerned  with  or  bound  by  such  contract,"  and  that  "[i]n  credit  operations  all 
parties  concerned  deal  in  documents,  and  not  in  goods,  services  and/or  other 
performances  to  which  the  documents  relate."   UCP,  Articles  3  and  4. 

The  UCP's  definition*  of  "documentary  credit"  or  "standby  letter  of 
credit"'"  is: 

any  arrangement,  however  named  or  described,  whereby  a 
bank  (the  issuing  bank),  acting  at  the  request  and  on  the 
instructions  of  a  customer  (the  applicant  for  the  credit). 


*  Peter  Winship,  "Introduction  and  Bibliography,"  International  Chamber  of 
Commerce  Uniform  Customs  and  Practice  For  Documentary  Credits  (1983 
revision),  2  Basic  Documents  of  International  Economic  Law  743  (Commerce 
Clearing  House  1990). 

°  Although,  there  was  a  definition  of  documentary  credits  in  the  1974 
revision  of  the  UCP,  the  assumption  is  that  the  definition  in  the  1983  revision 
is  that  used  in  letters  of  credit  at  issue  in  the  Iraqi  freeze.  This  memorandum 
will,  therefore,  make  reference  only  to  the  1983  version. 

The  UCC  definition  of  "letter  of  credit"  is  broader  than  that  of  the  UCP  in 
that  it  also  includes  "clean"  credits,  generally  used  in  non-sales  transactions  in 
which  there  is  not  a  requirement  that  specified  documents  accompany  the 
beneficiary's  draft.   See  UCC,  Article  5,  Section  5-103(l)(a). 

'"  "A  conventional  letter  transaction  differs  from  a  standby  letter  of  credit 
in  that  while  in  conventional  letter  transactions  the  parties  contemplate 
payment  upon  performance  or  completion  of  some  act  such  as  the  delivery  of 
goods,  parties  to  a  standby  letter  of  credit  condition  payment  upon  a  default  in 
performance  in  the  underlying  transaction."  9  Banking  Law  (Bender)  § 
323.02[2). 
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(i)  is  to  make  a  payment  to  or  to  the  order  of  a  third 
party  (the  beneficiary),  or  is  to  pay  or  accept  bills  of 
exchange  (drafts)  drawn  by  the  beneficiary,  or 

(ii)  authorizes  another  bank  to  effect  such  payment,  or 
to  pay,  accept  such  bills  of  exchange  (drafts), 
against  stipulated  documents,  provided  that  the  terms  and 
condition  of  the  credit  are  complied  with." 

The  UCP,  further,  specifies  that  credits  may  be  either  revocable  or 
irrevocable,  and  that,  in  the  absence  of  indication  of  revocability  or 
irrevocability,  a  credit  is  to  be  deemed  revocable.  UCP,  Article  7.  The  difference 
between  the  two  is  that  "[a]  revocable  credit  may  be  amended  or  canceled  by  the 
issuing  bank  at  any  moment  and  without  prior  notice  to  the  beneficiary,"  subject 
to  certain  enumerated  conditions,  and  an  irrevocable  credit  "constitutes  a 
definite  undertaking  of  the  issuing  bank,  provided  that  the  stipulated  documents 
are  presented  and  that  the  terms  and  conditions  of  the  credit  are  complied 
with...."  UCP,  Articles  9  and  10. 

With  respect  to  a  confirming  bank,  the  UCP  specifies  that  "[w]hen  an 
issuing  bank  authorizes  or  requests  another  bank  to  confirm  its  irrevocable 
credit  and  the  latter  has  added  its  confirmation,  such  confirmation  constitutes 
a  definite  undertaking  of  such  bank  (the  confirming  bank),  in  addition  to  that 
of  the  issuing  bank,  provided  that  the  stipulated  documents  are  presented  and 
that  the  terms  and  conditions  of  the  credit  are  complied  with...."  UCP,  Article 
10(h). 

Article  11  of  the  UCP  requires  that  "all  credits  must  nominate  the  bank 
(nominated  bank)  which  is  authorized  to  pay  (paying  bank),  or  to  accept  drafts 
(accepting  bank),  or  to  negotiate  (negotiating  bank),  unless  the  credit  allows 
negotiating  by  any  bank."  UCP,  Article  11  (c).  It  further  specifies  that,  "[u]nless 
the  nominated  bank  is  the  issuing  bank  or  the  confirming  bank,  its  nomination 
by  the  issuing  bank  does  not  constitute  any  undertaking  by  the  nominated  bank 
to  pay,  to  accept,  or  to  negotiate."  UCP,  Article  11(c).  It  also  provides  that  "fbly 
nominating  a  bank  other  than  itself,  or  by  allowing  for  negotiation  by  any  bank, 
or  by  authorizing  or  requesting  a  bank  to  add  its  confirmation,  the  issuing  bank 
authorizes  such  bank  to  pay,  accept  or  negotiate,  as  the  case  may  be,  against 
documents  which  appear  on  their  face  to  be  in  accordance  with  the  terms  and 
conditions  of  the  credit,  and  undertakes  to  reimburse  such  bank  in  accordance 
with  the  provisions  of  these  articles."   UCP,  Article  11(d). 

The  role  of  the  advising  bank  is  described  in  the  UCP  in  terms  of  one 
bank's  using  "the  services  of  another  bank  or  banks  (the  advising  bank)  to  have 
the  credit  advised  to  the  beneficiary."   UCP,  Article  12  (d). 


UCP,  Article  2. 
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Obligations  of  Issuing,  Advising,  and  Confirming  Banks 

Under  a  letter  of  credit,  there  are  two  types  of  banks:  the  issuer  of  the 
credit  and  any  other  banks  having  a  correspondent  relationship  to  that  bank 
with  respect  to  the  letter  of  credit.  The  correspondent  banks  are  generally  in  the 
jurisdiction  of  the  seller  and  under  instructions  by  the  issuing  bank  to  advise, 
negotiate,  accept  or  pay  the  seller's  draft  upon  delivery  of  the  documents 
specified  in  the  letter  of  credit.  A  correspondent  bank  may  be  either  an  advisory 
bank  or  a  confirming  bank.  The  primary  legal  obligations  of  each  of  these  is 
summarized  below.  The  assumption  is  that,  for  purposes  of  this  discussion, 
irrevocable  letters  of  credit  are  at  issue. 

a.   The  Issuing  Bank 

Under  a  letter  of  credit  used  to  facilitate  an  international  sales  transaction 
there  are  typically  three  contracts:  (1)  the  underlying  contract  between  the 
seller  and  buyer  of  the  goods;  (2)  the  contract  between  the  seller  and  its  bank 
to  issue  the  letter  of  credit;  and  (3)  the  letter  of  credit,  an  agreement  between 
the  issuing  bank  and  its  customer  for  the  benefit  of  the  buyer,  the  third  party 
beneficiary.'^  The  "bank's  payment  obligation  to  the  beneficiary  is  primary, 
direct  and  completely  independent  of  any  claims  which  may  arise  in  the 
underlying  sale  of  goods  transaction."'^  Article  10(a)  of  the  UCP  specifies  the 
obligations  that  an  issuing  bank  undertakes: 

An  irrevocable  credit  constitutes  a  definite  undertaking 
of  the  issuing  bank,  provided  that  the  stipulated  documents 
are  presented  and  that  the  terms  and  conditions  of  the  credit 
are  complied  with: 

(i)  if  the  credit  provides  for  sight  payment-to  pay,  that 
payment  will  be  made; 

(ii)  if  the  credit  provides  for  deferred  payment— to  pay, 
or  that  payment  will  be  made,  on  the  date  (s)  determinable 
in  accordance  with  the  stipulations  of  the  credit; 

(iii)  if  the  credit  provides  for  acceptance--to  accept  drafts 
drawn  by  the  beneficiary  if  the  credit  stipulates  that  they  are 
to  be  drawn  on  the  issuing  bank,  or  to  be  responsible  for 
their  acceptance  and  payment  at  maturity  if  the  credit 
stipulates  that  they  are  to  be  drawn  on  the  applicant  for  the 
credit  or  any  other  drawee  stipulated  in  the  credit; 


'^  Article  10(a)  of  the  UCP  lists  the  various  undertakings  of  the  issuing 
bank.  Among  them  is:  "[a]n  irrevocable  credit  constitutes  a  definite  undertaking 
of  the  issuing  bank,  provided  that  the  stipulated  documents  are  presented  and 
that  the  terms  and  conditions  are  complied  with:  (2)  if  the  credit  provides  for 
sight  payment-to  pay,  that  pajinent  will  be  made...." 

''^  Voest-Alpine  International  Corporation  v.  Chase  Manhattan  Bank,  707  F. 
2d  680  (2d  Cir.  1983). 
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(iv)  if  the  credit  provides  for  negotiation—to  pay  without 
recourse  to  drawers  and/or  bona  fide  holders,  draft  (s)  drawn 
by  the  beneficiary,  at  sight  or  at  a  tenor,  on  the  appHcant  for 
the  credit  or  on  any  other  drawee  stipulated  in  the  credit 
other  than  the  issuing  bank  itself,  or  to  provide  for 
negotiation  by  another  bank  and  to  pay,  as  above,  if  such 
negotiation  is  not  effected. 

6.    Tfie  Advising  Bank 

Generally  in  credits  arising  in  international  sales  transactions,  the  seller 
will  require  that  a  bank  geographically  near  the  seller  be  involved.  The  local 
bank  may  be  the  issuer,  but  often  it  is  a  correspondent  of  the  issuer.  Its  initial 
function  is  to  advise  the  beneficiary  that  the  credit  is  open.  It,  thereupon, 
becomes  an  advising  bank.''' 

The  UCP  does  not  contain  an  explicit  definition  of  the  functions  of  an 
advising  bank,  per  se.  It  does  however,  state,  in  Article  8  that  "[a]  credit  may 
be  advised  to  a  beneficiary  through  another  bank  (the  advising  bank)  ';vithout 
engagement  on  the  part  of  the  advising  bank,  but  that  bank  shall  take 
reasonable  care  to  check  the  apparent  authenticity  of  the  credit  which  it 
advises." 

The  UCC  does  contain  a  definition  of  an  "advising  bank":  "[a]n  'advising 
bank'  is  a  bank  which  gives  notification  of  the  issuance  of  a  credit  by  another 
bank."  UCC,  Art.  5-103(e).  The  obligations  of  and  advising  bank  are  specified 
under  UCC,  Art.  5-107(1); 

(1)  Unless  otherwise  specified  an  advising  bank  by 
advising  a  credit  by  another  bank  does  not  assume  any 
obligation  to  honor  drafts  drawn  or  demands  for  payment 
made  under  the  credit  but  it  does  assume  obligation  for  the 
accuracy  of  its  own  statement. 

In  Sound  of  Market  Street  v.  Continental  Bank  International,  819  F.  2d  384 
(3d  Cir.  1987),  a  case  in  which  both  the  letter  of  credit  and  the  request  for 
advice  were  made  subject  to  the  UCP  and  which  was  decided  under  both  the 
UCP  and  the  UCC,  the  court  refused  to  find  an  advising  bank  liable  to  a  seller 
for  damages  resulting  from  the  breach  caused  by  the  advising  bank's  delay  in 
advising  the  letter  of  credit.  The  court  noted  that  "when  a  letter  of  credit  is 
advised  to  the  beneficiary  by  an  advising  bank,  there  is  a  fourth  agreement 
involved  in  the  letter  of  credit  transaction--an  agreement  between  the  issuing 
bank  and  the  advising  bank."  Sound  of  Market  Street  v.  Continental  Bank 
International,  819  F.  2d,  at  389.  The  court,  therefore,  on  the  basis  of  both  the 
UCP  and   the   UCC,   held  that   not  only  was  the  obliging  bank  under  no 


'''  An  advisory  bank  may  also  be  used  to  discount  the  draft  and  to  present 
the  draft  to  the  issuer.  S.  Mentschicoff,  How  to  Handle  Letters  of  Credit,  19 
Business  Lawyer  107  (1963). 
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engagement  to  pay  or  accept  drafts  on  the  letter  of  credit  but  it  was  under  no 
contractual  obligation  to  the  seller/beneficiary  of  the  letter  of  credit  to  transmit 
the  advice  in  a  timely  fashion.  For  recourse,  the  beneficiary  was  directed  to  the 
issuing  bank.  Not  only  could  the  court  find  no  authority  for  imposing  liability 
in  the  law  of  the  UCP  or  of  the  UCC,  it  could  find  no  basis  in  agency  law:  as 
agent  of  the  issuer,  the  advising  bank  owed  the  beneficiary  of  the  letter  of  credit 
no  duty  of  notification  within  a  reasonable  period  of  time. 

Essentially,  then,  the  advising  bank  does  not  engage  its  own  credit  in 
connection  with  the  letter  of  credit,  nor  does  it  owe  any  duties  to  the  beneficiary 
other  than  those  specified  in  the  letter  of  credit  or  those  specified  in  the  UCP 
and  the  UCC  with  respect  to  the  apparent  authenticity  of  the  credit  and  the 
accuracy  of  its  own  statement. 

c.    The  Confirming  Bank 

Under  the  UCP,  a  confirming  bank  enters  into  an  agreement  with  the 
issuer  for  the  benefit  of  the  seller/beneficiary.  The  UCC  defines  a  confirming 
bank  as  "a  bank  which  engages  either  that  it  will  itself  honor  a  credit  already 
issued  by  another  bank  or  that  such  a  credit  will  be  honored  by  the  issuer  or  a 
third  bank."  UCC,  Art.  5-103(0.  Article  10(b)  of  the  UCP  defines  the  duties  of 
a  confirming  bank  and  makes  it  clear  that  the  confirming  bank  undertakes  the 
obligations  to  back  the  letter  of  credit  with  its  own  engagement.'* 

One  treatise  summarizes  the  rights  and  duties  of  the  confirming  bank  as 
follows: 

For  various  reasons,  it  is  often  desirable  to  have  another 
bank  undertake  the  same  obligation  assumed  by  the  issuer. 


'*  The  UCP's  Article  10(b),  which  closely  parallels,  Article  10(a),  relating  to 
the  obligations  of  the  issuer,  reads,  in  pertinent  part: 

When  an  issuing  bank  authorizes  or  requests  another 
bank  to  confirm  its  irrevocable  credit  and  the  latter  has 
added  its  confirmation,  such  confirmation  constitutes  a 
definite  undertaking  of  such  bank  (the  confirming  bank),  in 
addition  to  that  of  the  issuing  ban,  provided  that  the 
stipulated  documents  are  presented  and  that  the  terms  and 
conditions  of  the  credit  are  complied  with: 

(i)  if  the  credit  provides  for  sight  payment-to  pay,  or 
that  payment  will  be  made; 

(ii)  if  the  credit  provides  for  deferred  payment--to 
pay...; 

(iii)  if  the  credit  provides  for  acceptance--to  accept 
drafts  drawn  by  the  beneficiary...; 

(iv)  if  the  credit  provides  for  negotiation--to  negotiate 
without  recourse  to  drawers... 
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When  this  other  bank  holds  itself  out  to  the  beneficiary  as 
responsible  of  performance  under  the  terms  of  the  letter  of 
credit,  it  is  called  a  confirming  bank.  The  beneficiary  can 
then  depend  on  the  direct  obligation  of  the  confirming  bank 
in  addition  to  the  liability  of  the  opening  bank.  If  the 
confirming  bank  pays  under  the  letter  of  credit,  it  'acquires 
the  rights  of  an  issuer.'  In  the  opinion  of  the  author  those 
rights  include  a  direct  cause  of  action  against  the  account 
party  for  reimbursement  of  any  amounts  paid  pursuant  to 
the  letter  of  credit.'^ 

Strict  compliance  with  the  terms  of  the  letter  of  credit  is,  however,  required 
before  a  court  will  order  an  issuer  to  reimburse  a  confirming  bank  that  has 
honored  drafts  against  the  credit." 

Summary 

Under  current  regulations,  an  OFAC  license  may  be  granted  to  pay  a 
United  States  bank  that  has  issued  or  confirmed  an  Iraqi  letter  of  credit 
provided  various  standards  are  met  regarding  the  timing  and  the  satisfaction  of 
the  conditions  of  the  letter  of  credit.  Such  a  license  may  not  be  granted  to  an 
advising  bank.  The  Robb  Amendment  to  the  State  Department  authorization 
measure  would  not  require  a  United  States  bank  to  have  issued  or  confirmed  the 
letter  of  credit.  If  a  foreign  bank  had  issued  or  confirmed  a  letter  of  credit  and 
had  funds  on  deposit  in  a  United  States  bank,  there  could  be  unblocking  of  the 
funds. 

The  difference  between  the  two  provisions  is  that  under  OFAC's 
regulations  only  a  United  States  bank  that  has  entered  into  an  engagement  to 
pay  on  the  letter  of  credit  provided  its  conditions  are  met  can  seek  a  license. 
United  States  banks  that  are  merely  advisors  or  other  types  of  agents  of  the 
issuer  of  the  letters  of  credit  backed  by  frozen  Iraqi  funds  may  not  seek 
reimbursement.  This  appears  to  comply  with  the  law  under  the  UCC  and  the 
UCP  with  respect  to  the  obligations  of  the  various  banks  in  connection  with  a 
letter  of  credit.  A  United  States  seller  undertaking  a  sale  involving  a  letter  of 
credit  and  not  insisting  that  the  local  bank  add  its  credit  to  the  issuing  bank's 
risks  not  being  paid  if  the  issuing  bank  for  any  reason  cannot  meet  its 
obligation. 

M.  Maureen  Murphy 
Legislative  Attorney 
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Burton  V.  McCullough,  Letters  of  Credit   1.05[2]  (footnotes  omitted). 


^■Seattle-First National  Bank,  N.A.  u.  F.D.I.C,  619 F.  Supp.  1351  (W.D.  Okla. 
1985). 
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